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In the United States Court of Appeals 
for the District of Columbia 


January Term, 1938 


No. 6952 

The United States of America ex rel. The Kan¬ 
sas City Southern Railway Company, appel¬ 
lants, 

v. 

Interstate Commerce Commission, et al., j 

APPELLEES 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE INTERSTATE COMMERCE COMMISSION 


INTRODUCTORY STATEMENT 

The appeal herein is from a judgment of the Dis¬ 
trict Court of the United States for the District of 
Columbia, rendered February 17,1937,18 F. Supp. 
94, (R. 183) dismissing the petition of the Kansas 
City Southern Railway Company for a writ of 
mandamus to compel the Interstate Commerce 
Commission to vacate its order dismissing, and tf> 
forthwith consider and pass upon the merits of, ja 
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complaint filed by said carrier, whereby it sought 

to be relieved of certain obligations voluntarily 

assumed bv it in relation to the maintenance and 
* 

use of the Kansas Citv Terminal at Kansas Citv, 
Mo.-Kans. 

OPINION BELOW 

The opinion of the lower court is reported in 18 
F. Supp. 94. (R. 183.) The report of the Inter¬ 
state Commerce Commission, dated November 11, 
1935, is reported in Kansas City Southern Railway 
Company v. Kansas City Terminal Railway Com¬ 
pany et ah, Docket 26876, 211 I. C. C. 291 (R. 110- 
130). 

JURISDICTION 

The judgment of the District Court was entered 
February 17 ,1937 (R. 183) ; the relator (appellant 
here) noted an appeal in open court on the same 
day (R. 184). 

QUESTIONS PRESENTED 

1. Whether Congress has granted any power to 
the Interstate Commerce Commission to accord the 
relief which appellant seeks. 

2. Whether mandamus is an appropriate remedy 
in this case. 

3. Whether the issues raised by the application 
for writ of mandamus have not already been adju¬ 
dicated in litigation resulting in the decision of the 
Supreme Court of the United States in United 
States eob rel. Chicago Great Western Railroad 





3 


Company et al. v. Interstate Commerce Commis¬ 
sion, 294 U. S. 50, so as to make the issues in this 
ease res judicata. 

STATUTES INVOLVED j 

The pertinent provisions of the applicable lafw, 
the Interstate Commerce Act, U. S. Code, Title 49, 
c. 1, are set forth in the appendix, infra, pages 34 
to 42. | 

STATEMENT OF THE CASE 
PROCEEDINGS BEFORE THE COMMISSION 

The Commission's decision in this case, 2|11 
I. C. C. 291 (R. 110), is attached to the Commis¬ 
sion’s answer and made a part thereof (R. 10p) 
and constitutes in itself a complete and effective 
answer to the allegations of the amended petition. 
The language of the Supreme Court in Mississippi 
Valley Barge Co. v. United States, 292 U. S. 2$2, 
287, that | 

* * * In this instance the care and pa¬ 

tience with which the Commission fulfilled 
its appointed task are plain, even to the 
casual reader, upon the face of its report | 

is equally pertinent here. 

The proceeding before the Commission, kno^vn 
as Docket 26876, presented, as stated, a situation 
arising out of the construction of the Kansas City 
Union Station and other terminal facilities I in 
Kansas City, Mo-Kans. (R. 110-111). 
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Prior to 1906, ten railroads serving Kansas City 
had used the so-called union depot. The union 
depot was inadequate and there was a public de¬ 
mand for better facilities. As a result, in 1906, the 
ten lines organized the Kansas City Terminal Rail¬ 
way Company as a common carrier railroad with 
an authorized capitalization of 30 million, later 
increased to 50 million, dollars (R. 175.) Its di¬ 
rectorate is composed of a representative of each 
of the proprietary lines. 

On June 12,1909, an agreement was entered into 
by and between the Kansas City Terminal Railway 
Company, 'the ten lines, and the Illinois Trust & 
Savings Bank as trustee. This agreement was sup¬ 
plemented January 24,1910, by the inclusion of the 
appellant, Kansas City Southern, and also by the 
inclusion of the Chicago Great Western, on equal 
terms with the original proprietary lines (R. 176). 
These two agreements are known as the operating 
agreement. (Exhibit No. 2 to amended petition; 
R. 54-102.) 

The 0 ]}erating agreement, the term of which is 
200 years, is a mutual engagement covering the con¬ 
struction, maintenance, operation, use and man¬ 
agement of the terminals, switching and other serv¬ 
ices to be rendered the proprietaries. It may be 
modified only with the assent of the Terminal Com¬ 
pany and each of the proprietary companies and 
the additional assent of the trustees. (104 I. C. C. 
203, 215.)! The operating agreement provides that 


o 


one-twelfth of the interest accruing on the Termi¬ 
nal Company’s outstanding bonds of $50,000,0p0 
and of the taxes and other governmental charges 
payable by the Terminal Company, and at maturity 
one-twelfth of the principal of the bonds, shall jbe 
assumed and paid over by each of the proprietaries. 
Maintenance and operating expenses, including 
overhead and other general outlays, are accounted 
for and assessed against each line, by zones used and 
by calendar months, in the proportion which each 

line’s use bears to the total use, by it and the other 

l 

lines, of the respective zones. Switching services 
performed by the Terminal Company are at tariff 
rates, and such special services as are performed by 
it, are at approximate cost. Net revenues derived 
by the Terminal Company from concessions lor 
other uses of the terminal facilities or property, are 
credited monthly to the carriers not in default and 
in the respective proportions of their contributions. 
(104 I. C. C. 203, 215-216.) 

There are further provisions that termination or 
suspension of any of the rights of a constituent 
carrier shall not affect the obligation to make the 
payments required, and others relating to action 
in case of default, etc. 

Coincident with the execution of the operating 
agreement, a stock-trust agreement was executed 
between the Terminal Company and the ten, now 
twelve, proprietary lines, and the Pioneer Trhst 
Company of Kansas City. It provided for trahs- 
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fer of the shares of the Terminal Company’s stock 
and of such further shares as should be offered to 
and subscribed for by those lines from time to time 
to the trust company, in trust for the purpose of 
carrying out the provisions of the operating agree¬ 
ment and ab security for their performance with 
provisions against acquisitions of such stock by 
outside interests. (R. 176.) 

The work of construction and unification of the 
passenger and freight terminals in accordance with 
plans ultimately adopted was prosecuted and re¬ 
sulted in the opening for business of the new union 
passenger station November 1, 1914 (R. 176), and 
the making ready for use and operation the joint 
terminal facilities. While the outlav contemnlated 

%/ A. 

when the project was initiated was $25,000,000, the 
ultimate cost was practically twice that amount. 
(104 I. C. C. 203, 217.) 

Subsequently, the Missouri, Kansas & Texas 
j Railway Company, one of the proprietary com¬ 
panies, party to the agreements just described, 
went into receivership and most of its railway lines 
were purchased at a judicial sale by the Missouri- 
Kansas-Texas Railroad Company. Pursuant to 
order of the receivership court, the purchaser was 
given the privilege of electing whether it would 
or would not become one of the proprietary 
companies as its predecessor had been. It elected 
not to do so and initiated a proceeding before the 
Commission by filing on March 10, 1924, a petition 
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whereby was sought of the Commission an order 
under the authority of paragraph (4) of Section! 3 
of the Interstate Commerce Act, according to that 
carrier the right to use designated portions of the 
union passenger station and the freight terminals 
of the Kansas City Terminal Railway Company, at 
Kansas City, Missouri-Kansas. 1 The M.-K.-T. al¬ 
leged that the terms imposed upon it for its use of 
the terminals were unjust, inequitable and burden¬ 
some in that by the operating agreement each pf 
the proprietary lines parties to said agreement is 
required to pay one-twelfth of the interest and of 
the taxes, without regard to the extent of the use 
of the terminal by each such company, and that, as 

1 The net result of the M. K. T.’s efforts to get out from 
under the operating contract is aptly described in the Coin- 
mission’s report in the instant case, *211 I. C. C. 291, at page 
294, as follows: j 

“The history of the construction of the properties of the 
terminal company and description of the operating agree¬ 
ment and stock-trust agreement are contained in our repdrt 
in Mis*ouri-K.-T. R. Co. v. Kama-s City Term. Rtj. Co.. 104 
I. C. C. 203, wherein the Missouri-Kansas-Texas obtained 
an order under section 3 (4) of the act under which it used 
the terminal properties from May 13. 1929. to June 24.1935. 
Upon further hearing therein we determined the compensa¬ 
tion which the Missouri-Kansas-Texas must pay for such 
use, 19S I. C. C. 4. That company found the expense under 
that finding to be greater than under the operating agree¬ 
ment, and in Kansas City Term. Ry. Co. Control , 207 I. C. C. 
391, it sought and obtained permission to enter into the 
operating and stock-trust agreements, and has certified to 
us its adoption of those agreements as of June 24. 1935.” j 

(R. 114.) " | 

—•> i-— 
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to the M.-Ki-T., a small user of the terminal facili¬ 
ties, its payment for interest and taxes is out of 
proportion to its use. 

All the other users of the terminal filed peti¬ 
tions in intervention. Five of these, known as the 
larger users, opposed the relief sought; the others, 
small users, in which group appellant belongs, 
sought the same relief that the Missouri-Kansas- 
Texas sought, and also urged that to grant the re¬ 
lief to the Missouri-Kansas-Texas alone would 
aggravate the situation and unlawfully discrimi¬ 
nate against the other users. 

Hearings were had upon the issues raised by the 
petitioner, respondent and the interveners. A 
large volume of testimonv was taken and the case 
was orallv argued before the Commission and sub- 
mitted for determination. 

Thereafter the Commission made and issued its 
report and order, dated November 10, 1925, (104 
I. C. C. 203) and its decision in that case, and its 
summarv of the litigation resulting from that de- 
cision, (R. 114-115) is described in the Commis¬ 
sion's report herein, (211 I. C. C. 291, 294-295) 
from which we quote as follows: 

In Missouri-K . T. R. Co. v. Kansas City 
Term. By. Co., supra, the Kansas City South¬ 
ern, Wabash, Chicago Great Western, Alton, 
St. Louis-San Francisco., and Chicago, Mil¬ 
waukee & St. Paul, herein called the small 
users, all intervened, seeking relief from the 
terms of the operating agreement, while the 
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Santa Fe, the Rock Island, the Chicago, Bur¬ 
lington & Quincy, the Missouri Pacific, £nd 
the Union Pacific intervened in opposition 
thereto and to the relief sought by the Mlis- 
souri-Kansas-Texas. We therefore kadi 
squarely before us the question of whether r 
we had the power to reform the contract in* 
question. We carefully considered and dis¬ 
cussed in our report every contention mkde 
by the small users, as will be seen by refer¬ 
ence to pages 200-225 of our report, and said 
that we could not find, in sections 3 (1), 

3 (3), 3 (4), or 15a authority for such juris¬ 
diction as interveners sought to invoke, $nd 
we entered an order dismissing the petitions 
of the small users. Thereafter we depied 
their petititons for rehearing. The Kansas 
City Southern and Chicago Great Western 
filed in the Supreme Court of the District of 
Columbia a petition for writ of mandamus, 
which petition was dismissed without opin¬ 
ion. They appealed to the Court of Appeals 
of the District of Columbia, which in United 
States v. Interstate Commerce Commission, 
71 Fed. (2d) 336, affirmed the judgment of 
the lower court. The judgment of the Coiirt 
of Appeals was affirmed by the Supreme 
Court of the United States in United Stdtes 
v. Interstate Commerce Commission, 294 
U. S. 50). | 

(R. 114-115.) | 

The decision of the Supreme Court there referred 
to, dated January 7, 1935, will be considered sub¬ 
sequently in this brief. 
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Following the Supreme Court’s decision of Jan¬ 
uary 7, 1935, the Kansas City Southern Railway 
Company promptly filed with the Commission, on 
February 18,1935, its complaint in the instant case, 

which eventually culminated in the Commission’s 

•/ 

action now under review. The complaint and the 
relief sought thereby are best described in the Com- 
mission’s report, 2111. C. C. 291, 292, as follows: 

The complaint of the Kansas City South¬ 
ern Railway Company filed February 18, 
1935, names as defendants the Kansas Citv 
Terminal Railway Company, hereinafter 
called the terminal company, and 11 other 
railroads which, with the Kansas City 
Southern, use the station and other terminal 
facilities of the terminal company at Kansas 
Citv, Mo.-Kans. These railroads are now 

ft/ 7 

using the facilities of the terminal company 
under the terms of an operating agreement 
and stock-trust agreement voluntarily en- 
tered into bv 10 of the lines at the time con- 
struction of the terminal properties was 
begun, and by complainant and the Chicago 
Great Western Railroad Company before 
construction was completed. By virtue of 
the terms of the operating agreement they 
are paying each one twelfth of the taxes 
and annual interest on bonded indebtedness. 
Complainant alleges that the payment by it 
of Sy s percent of the annual interest and 
taxes is unjust, inequitable, and discrimina¬ 
tory in view of the comparatively small use 
it makes of the terminal facilities, and con- 
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stitutes an undue prejudice to and burden 
upon its interstate commerce, and is calcu¬ 
lated seriously to impair, if not to destroy, 
its ability to render adequate and efficient 
transportation service at the lowest cost cbn- • 
sistent with the furnishing of such seryice 
and will lessen its ability to serve interstate 
commerce. Complainant also alleges that 
the contributions of interest and taxes made 


by it and by the other lines using the termi¬ 
nal facilities should be upon some fair and 
equitable basis and should be actually! or 
approximately in proportion to the use of 
the terminal facilities made by each of the 
lines, so that the traffic of each line would 
bear its just and fair proportion of the costs 
created thereby, and which basis is and al¬ 
ways has been applied in payment of operat¬ 
ing expenses; and that any contributions bx- 
acted from complainant beyond such pro¬ 
portion constitute an unjust discrimination 
against its interstate commerce (paragraph 
IX). It is claimed (paragraph X) that 
power to remove such undue prejudice or 
unjust discrimination inheres in the various 
grants of power made to the Commission, 
particularly in sections 1, 3, 5, 12, 13, I5a, 
and 20 of the Interstate Commerce Act. 
The prayer is for relief of the character just 
indicated. 

(R. 110-111.) 

When the Court comes to read this report of the 
Commission, it will find therein the answers to tjais 

i 

application for writ of mandamus. The report 


i 






12 


takes up each and every section of the Interstate 
Commerce Act upon which appellant relied and 
shows, very clearly, we think, why those sections do 
not confer upon the Commission the jurisdiction 
invoked. This discussion is contained on pages 
296-306 of the Commission’s report in 211 I. C. C. 
291. (R. 116-130.) The Commission’s ultimate 

finding was: , 

We find that the evidentiary facts pleaded 
and of record do not, as alleged, disclose a 
cause of action which we have jurisdiction 
to entertain. The motions of defendants 
are granted, and an order dismissing the 
complaints will be entered. 

(R. 130.) 

Appellant then applied to the Commission for 
reconsideration, which was denied on March 17, 
1936. (R. 107.) 

PROCEEDINGS IN COURT BELOW 

Petition for writ of mandamus was originally 
filed by relator, Kansas City Southern Railway 
Company, in the court below on June 8, 1936. On 
September 28, 1936, the carrier filed an amended 
petition for writ of mandamus to compel the Com¬ 
mission to vacate its order dismissing, and to forth¬ 
with consider and pass upon the merits of, a com¬ 
plaint filed by said carrier, whereby it sought to 
be relieved of the obligations voluntarily assumed 
by it in relation to the maintenance and use of 
the Kansas City Terminal at Kansas City, Mo.- 
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Kans. (R. 2-16.) In the proceedings before 
the Commission other carriers, viz., the Wabasji 
Railway Company, the Alton Railroad Compan^ 
and the Chicago Great Western Railroad Coni- 
pany, sought the same relief as may be accorded 
the Kansas City Southern. (R. 112.) These othejr 
carriers have not joined in this application for |a 
writ of mandamus. By leave of the lovrer court, 
certain so-called large users of the Kansas City 
Terminal facilities, intervened as respondent^. 
These consist of the Atchison, Topeka & Santa ife 
Railway Company, the Chicago, Rock Island !& 
Pacific Railway Company, F. O. Lowden, J. E. 
Gorman and J. B. Fleming, Trustees, the Union 
Pacific Railroad Company, the Chicago, Burling¬ 
ton & Quincy Railroad Company and the Missouri 
Pacific Railroad Company, Guy A. Thompson, 
Trustee. (R. 163.) The Kansas City Terminal 
Railway Company, also pursuant to leave of couft, 
was granted leave to intervene as a respondent (ijt. 
131). All the defending parties filed answers to tfie 
petition for mandamus. (R. 103; R. 131; R. 163j) 
At a number of places in appellant’s brief (pp. 4, 
31, 34, 39, 46, 114, 132, 139 and 168) motions io 
dismiss claiming to admit material allegations of 
the complaint are repeatedly referred to. Tlje 
Court will bear in mind that the motions to dismiss 
there emphasized apply to the proceedings before 
the Commission and not to this court case. 
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The ease came on before Mr. Justice Luhring 
upon the amended petition, answer of the Commis¬ 
sion, the answers of the interveners, and relator’s 
demurrer to said answers. The demurrer was 
overruled (R. 184), and relator, electing to stand 
upon its demurrer, the amended petition was 
ordered dismissed. (R, 184.) In its memorandum 

I 

opinion overruling the demurrer to the answers 
(18 Fed. Supp. 94) (R. 175), the lower court ably 
discussed the issues and held (1) the Interstate 
Commerce Act did not confer upon the Commis¬ 
sion authoritv to abrogate the contract and grant 
the relief prayed, hence the writ should not issue 
(R. 182), and (2) the case was res judicata . (R. 
183.) 

From the judgment of the lower court, an ap¬ 
peal to this Court was noted (R. 184) and numer¬ 
ous errors assigned (R. 184-186). 

ARGUMENT 

I. Mandamus Is Not an Appropriate Remedy in This Case 

The uses which may properly be made of the writ 
of mandamus were clearly and concisely set forth 
by the Supreme Court in its decision in Commis- 
si oner of Patents v. Whit el ey, 4 Wall. 522, as 
follows: 

The principles of law relating to the 
remedy by mandamus are well settled. 

It lies where there is a refusal to perform 
a ministerial act involving no exercise of 
judgment or discretion. 





It lies, also, where the exercise of judg¬ 
ment and discretion are involved and the 
officer refuses to decide, provided that, |if 
he decided, the aggrieved party could have 

his decision reviewed bv another tribunal. I 

%/ 

It is applicable only in these two classes j}f 
cases. It can not be made to perform tl^e 
functions of a writ of error. (Id. 533-534.) 

In United States v. Interstate Commerce Cm\i- 

i 

mission, 294 U. S. 50, 61, the Supreme Court sai<[L: 

If beyond peradventure the Act does not 
confer upon the Commission the power in¬ 
voked by a complainant, the writ will not he 
granted. If on the other hand power and 
authority are plainly found in the Act, aiid 
the Commission erroneously refuses to exer¬ 
cise such power and authority, mandamus 
is the appropriate remedy to compel that 
body to proceed and to hear the case upbn 
the merits. * * *. ! 

The duties imposed upon the Commission must 
be “beyond peradventure clear” as the Suprenie 
Court has described it. 

i 

In the last-cited case, the Court said (p. 63): 

* * * This statement of the views bf 

the Commission indicates that its conclusion 
was not so clearly erroneous as to call for 
the exercise of the extraordinary power in¬ 
volved in the issuance of mandamus. Where 
the matter is not beyond peradventure clear 
we have invariably refused the writ, even 
though the question were one of lavr as to 
the extent of the statutory power of an acl- 

330C2—37-3 

j 

i 

I 

| 

i 
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ministrative officer or body. We think this 
principle applicable in the present case, and 
that the courts below were right in refusing 
the writ. 

And in I. C. C. v. New York, N. H. & H. R. Co., 
287 U. S. 178, where the question was whether the 
Commission was required by the Valuation Act, 
Section 19a of the Interstate Commerce Act, to 
value separately trackage and terminal rights, the 
Supreme Court said: 

* * * For th e purpose of this case, it 

is enough to hold, as we do, that the duty of 
specific valuation, if it exists, has been im¬ 
posed upon the Commission too vaguely and 

obscurelv to be enforced bv a mandamus. 

» •/ 

United States ex rel. Redfidd v. Window, 
137 U. S. 636; Wilbur v. United States ex 
rel. Kadrie, 281 U. S. 206. One cannot rise 
from a study of the statute in the setting of 
its history and of the administrative prac¬ 
tice under it and hold at the end an assured 
belief that the Commission has been com¬ 
manded by the Congress to do the act omit¬ 
ted. Where a duty is not plainly prescribed, 
but is to be gathered by doubtful inference 
from statutes of uncertain meaning, 4 4 it is 
regarded as involving the character of judg- , 
ment of discretion/ 7 (Wilbur v. United 
States ex rel. Kadrie, supra ), and manda¬ 
mus is thereby excluded. The case at hand 
differs in essentials from Kansas City 
Southern By. Co. v. Interstate Commerce 
Commn., 252 IT. S. 178, where a specific, un¬ 
equivocal command, removed after the deci- 
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sion by an amendment of the statute, was 
laid upon the Commission to value a particu¬ 
lar thing, and the Commission ignored the 
command to the extent of refusing to hear 
any evidence whatever. The ruling in tjhat 
suit has been explained in later cases, and 
confined to its peculiar facts. Interstate 
Commerce Commission v. Waste Merchants 
Association, 260 U. S. 32, 35; United Stages 
v. Los Angeles & Salt Lake R. Co,, 273 U. S. 
299,311. 

(Id. 203-204.) 

i 

Do the sections of the Act relied upon by appel- 
lant, which are sections 1, 3, 5, 12, 13, 15a and 20, 
(R. Ill) or the “alleged pervasive spirit of the 
Act” (R. 119) impose a duty or jurisdiction upon 
the Commission “beyond peradventure clear” to 
reform “a contract voluntarily entered into, which 
has approximately 175 years yet to run”? (R. 

i 

113) In the determination of this question, we 
start off with the fact that the Interstate Commence 
Commission, a body of experts whose views are 
entitled to weight ( Florida v. United States, 292 
U. S. 1, 12) has unanimously reached the conclu¬ 
sion that the Act imposes no such authority upon jit. 
This in itself shows the duty is not “ beyond per¬ 
adventure clear.” 

I 

The Commission ? s report takes up separately 
and discusses each section of the Act relied upon by 
appellant. We quote from the report as follows: j 
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(Source of Power to Grant Relief Sought) 

It seems appropriate to examine first the 
basis for complainants’ assertion that we 
have authority to grant the relief sought. 
Complainants contend that specific author¬ 
ity to remove undue prejudice to or burdens 
upon interstate commerce, such as that cre¬ 
ated by the disproportionate and discrimi¬ 
natory payments involved herein, is to be 
found in the various provisions of the act. 
We will, therefore, first examine the sections 
relied upon in the complaint. 

Section 1 (18-20) is relied upon, but 
those paragraphs relate to extensions and 
abandonments, and as these complaints 
seek neither extensions nor abandonments 
of tracks or facilities, those paragraphs 
afford no authority for granting the relief 
sought in these complaints. Section 3 (1) 
relied upon makes unlawful the giving of 
any undue or unreasonable preference or 
advantage to any particular person, com¬ 
pany, firm, corporation, or locality, or any 
particular description of traffic, or the sub¬ 
jecting of the same to any undue or un¬ 
reasonable prejudice or disadvantage. But 
in Okla.-Ark. Telepli. Co. v. Soutineestern 
Bell Teleph . Co., 183 I. C. C. 771, 774, we 
found that: 

The legislative history of this paragraph 
of section 3 appears to support the view that 
discrimination between shippers was the 
only thing aimed at. If this were not so, 
the provisions of section 3 (3), which spe¬ 
cifically prohibit discrimination between 
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carriers of passengers or property, would 
seem to be superfluous. We are constrained 
to hold, therefore, that a situation of preju¬ 
dice or preference between common carriers 
is not comprehended by the provisions] of 
section 3 (1). 

Complainants strongly rely on section 3 
(3) providing as follows: 

“All carriers, engaged in the transporta¬ 
tion of passengers or property, subject; to 
the provisions of this Act, shall, according 
to their respective powers, afford all reason¬ 
able, proper, and equal facilities for the in¬ 
terchange of traffic between their respective 
lines, and for the receiving, forwarding, 4nd 
delivering of passengers or property to and 
from their several lines and those connect¬ 
ing therewith, and shall not discriminate! in 
their rates, fares, and charges between sijich 
connecting lines, or unduly prejudice any 
such connecting line in the distribution I of 
traffic that is not specifically routed by the 
shipper.” 

There is here no complaint that equal fa¬ 
cilities for the interchange of traffic are not 
accorded, as complainants have the right! to 
use the terminal facilities to the full extent 
they may require. There is no complaint 
that reasonable, proper, and equal facilities 
for the receiving, forwarding, and deliver¬ 
ing of passengers or property have bden 
denied. Nor is there complaint of uncjue 
prejudice in the distribution of traffic not 
specifically routed by the shipper. Com¬ 
plainants must therefore rely on the clailse 
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that carriers ‘'shall not discriminate in their 
rates, fares, and charges between such con¬ 
necting lines.’’ 

“Rates” as used in the act has reference 
to charges for the carriage of freight, ex¬ 
cept in section 15a, where it is expressly pro¬ 
vided that the work shall be deemed the 
equivalent of the words “rates, fares, and 
charges, and all classifications, regula¬ 
tions, and practices relating thereto;” and 
“fares” has reference to charges for the 
carriage of passengers, while “charges” has 
reference either to rates or fares, or to in¬ 
cidental exactions directlv related to trans- 
portation, such as icing charges, demurrage 
charges, etc. The question is here presented 
whether “charges” can have reference to 
payments for interest and taxes made by 
the proprietary companies by reason of 
their ownership of the terminal company. 
Where rights in, or the use of, physical 
facilities are involved, the act uses the words 
“terms” or “compensation”, as in sections 
1 (15) and 3 (4). 

Complainants contend that the reference 
to these interest and tax charges as “capital 
charges” in our report in Missouri-K.-T . R. 
Co. v. Kansas City Term. Ry. Co., supra, at 
page 224, was erroneous, and that as under 
the Commission’s accounting classification 
these payments are chargeable under the 
head “joint-facility rents”, they are in the 
nature of operating expenses in the sense 
that they are a necessary expense of opera¬ 
tion in arriving at net railway operating in- 
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come and are paid out of the revenue before 
any return can be realized on the value pf 
the property employed in the service. 
Taxes are not, and have never been, Re¬ 
garded as operating expenses. And interest 
payments do not arise from, nor are they de¬ 
pendent upon, the use or operation of rail¬ 
road properties, but are payments arising 
out of money borrowed for capital invest¬ 
ment. Complainants contend that if inter¬ 
state commerce be burdened by expenditures 
which tend to cripple a carrier and disable 
it for the performance of its public duties, 
then it is of no consequence whether this in¬ 
jurious result comes about by the payment of 
capital charges or otherwise. But that con¬ 
tention leads directly back to complainants’ 
reliance upon the asserted general policy Pf 
Congress which complainants derive froin 
the act as a whole, whereas we are now ex¬ 
amining complainants’ contention that the 
act contains express authority for the grapt> 
ing of the relief sought. 

Under the principle of ejusdem generis 
we conclude that “charges” in this para¬ 
graph has reference to charges made by I a 
carrier in its capacity as a common carrier, 
and does not refer to interest and taxes uppn 
capital investments, which are payments 
made on account of vested proprietary 
rights, however burdensome such interest 
and tax charges may prove to be. The 
mere existence of a hardship does not con¬ 
fer on us jurisdiction to relfeve from that 
hardship. 










Section 5 relates to pooling of traffic, con¬ 
solidation of railroads, aiid the acquisition 
of control of one carrier by another. Com- 
plainants admit on brief that in this section 
there is no express grant of authority to re¬ 
move undue prejudice to or burdens upon 
interstate commerce, but contend that the 
Commission nevertheless has plenary au¬ 
thority to accomplish that end in proceedings 
under this section. But the present proceed¬ 
ing does not arise under this section. By 
section 12 the Commission is authorized to 
inquire into the management of the busi¬ 
ness of carriers and keep itself informed as 
to the manner and method in which the same 
is conducted, and is given the right to ob¬ 
tain from the carriers full and complete in¬ 
formation necessary to enable it to perform 
its duties and earn’ out the objects for which 
it was created. Bv section 13 the Commis- 
sion may entertain a complaint filed by a 
common carrier against another common 
carrier complaining of anything done or 
omitted to be done in contravention of the 
provisions of the act, or may institute an 
inquiry on its own motion as to any matter 
concerning which a complaint is authorized 
to be made. Section 15 (a), although relied 
upon in the complaint, was not relied upon 
on brief or argument as containing specific 
authority for the granting of the relief 
sought. By section 20 the Commission is 
authorized to require annual and other re¬ 
ports from carriers, and to prescribe ac¬ 
counting regulations. Thus it will be seen 
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that in none of the sections of the act re¬ 
lied upon is there an express grant of au¬ 
thority for us to accord the relief sought, j 
(R. 116-119.) j 

i 

The Commission next discusses the alleged “per¬ 
vasive spirit of the Act’ 7 (R. 119), quotes from 
many of the Supreme Court decisions relied upon 

i 

by appellant in its brief here, and disposes of this 
contention as follows: 

i 

i 

While the act does disclose a policy of 
Congress of the nature alleged by complain¬ 
ants, and when this Commission acts in re¬ 
sponse to some duty imposed or authority 
created by the act it must act in such man¬ 
ner as to give effect to the legislative pur¬ 
pose, we must reject complainants' conten¬ 
tion that we can assume jurisdiction and abt 
to carry out that policy independently of 
some duty imposed or authority created by 
the act. We are invested with no roving 
commission to carry out the policy of Con¬ 
gress; our powers are those delegated to us 
bv the various sections of the Interstate 
Commerce Act and other acts which define 
the standards of right and obligation aiid 
delegate to us the function of finding the 
facts, determining the issues, and making 
the regulations necessary to give effect to 
those standards. We have hereinabove ex¬ 
amined the sections of the act relied upon 
and found therein no delegation of authority 
to act upon the state of facts herein pre¬ 
sented. Statements of the courts above 
quoted as to our extensive powers to carry 
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out the legislative intent were made in con¬ 
nection with our exercise of powers under 
specific provisions of the act. We cannot, 
in order to carry out what we conceive to 
be the legislative intent, exercise powers 
which are neither expressly delegated, nor 
f reasonablv necessarv in order to effectuate 

V * 

powers which are expressly delegated. See 
Interstate Commerce Commission v. Los 
: Angeles, 280 IT. S. 52, Interstate Commerce 

l qJ Commission v. Gregon-W. R. & Nav . Co 
\J 288 U. S. 14. The powers here sought to be 

j invoked are not reasonably necessary in 
j order to effectuate any expressly delegated 
L power. 

(R. 127-128.) 

In this connection, language used by the Su¬ 
preme Court in the mandamus case of Interstate 
Commerce Commission v. Los Angeles, 280 U. S. 52, 
is pertinent. There the Court said: 

* * * If c on g ress p a( i intended to give 
an executive tribunal unfettered capacity 
for requisitioning investment of capital of 
the carriers and the purchase of large quan¬ 
tities of land and material in an adverse pro¬ 
ceeding, we may well be confident that Con¬ 
gress would have made its meaning far 
clearer and more direct than in the present 
meager provisions of the Transportation 
Act. * * *. 

(Id. 70.) 

For the reasons stated, the decision of the lower 
court should be affirmed. 




The carrier makes no claim that the operating 
agreement was not voluntarily entered into nor that 
it was not valid when made. (Appellant’s briefJ p. 
15.) The claim is that the contract had a “ con¬ 
genital infirmity” and when in relator’s opinion 
such contract operated, as it thinks, to the disad¬ 
vantage of the public and shippers on its line, aud 
to the alleged preference of shippers on other fa¬ 
vored lines, the Commission should step in and Re¬ 
lieve it from its bad bargain. In short relator’s 
argument comes down to this: That so long as the 
contract operates advantageously to it, abide by its 
terms; when the contract turns out the other why, 
seek to have the Interstate Commerce Commission, 

i 

in the interest of the“public”, set it aside. 

The Court will also observe that relator seek^ to 
have the contract abrogated because of its alleged 
effect upon the “public” and upon its shippers. 
The shippers may well be relied upon to protect 
their own rights, and the way is open to them under 
the Interstate Commerce Act so to do. They have 
taken no part in this private quarrel. Under these 
circumstances the rule that a party cannot com¬ 
plain of a grievance not his, would apply. In 
7. C. C . v. C . B. I. & Pac. By . Co., 218 U. S. 88,109, 
the Supreme Court said: 

* * * “It is somewhat strange that that 
which was done in the interest of the car¬ 
riers should be brought forward by them to 
attack the action of the Commission. It is 
very clear that by a voluntary reduction by 


i 

i 
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them of such rates the equality of oppor- 

i 

tunity dependent upon them would be re¬ 
stored. We make this observation to bring 
out clearly the relation of the railroad com- 

9 / 

panics to the grievance complained of. 
That the companies may complain of the 
reduction made bv the Commission so far as 

9 / 

it affects their revenues is one thing. To 
complain of it as it may affect shippers or 
trade centers is another. We have said sev¬ 
eral times that we will not listen to a party 
who complains of a grievance which is* not 
his.” (Id. 109.) 

In the same case the Supreme Court said: 

4 'The order of the Commission besides is 
strictlv limited. It was intended to deter- 
mine nothing, and it determines nothing but 
that the through rates on Atlantic seaboard 
shipments to the Missouri River cities are 
too high. That order is alone open to re¬ 
view. Whether other persons, cities or 
areas of territory have grounds of com¬ 
plaint, the way is open by application to the 
Commission for inquiry and remedy. In 
that inquiry many elements may enter upon 
which the judgment of the Commission 
should first pass, and of which the courts 
should not be called upon in advance to inti¬ 
mate an opinion. The reasons for this we 
have indicated, and they will be found at 
length in the cases which we have cited.” 

To the same effect, see Edward Hines Trustees 
v. United States, 263 U. S. 143,148. 
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And in the ease of Willcox v. Consolidated Gras 
Co., 212 U. S. 19, at page 54, the court said: 

44 Lastly, it is objected that there is an ille¬ 
gal discrimination as between the city and 
the consumers individually. We see no dis¬ 
crimination which is illegal or for which 
good reasons could not be given. But neither 
the city nor the consumers are finding afiy 
fault with it, and the only interest of the 
complainant in the question is to find oiit 
whether, by the reduced price to the city, 
the complainant is upon the whole unable to 
realize a return sufficient to comply with 
what it has the right to demand. ’ ’ 

The assumption of relator all the way through 
its brief is that if the Commission ever goes into 
the merits of its complaint, a finding of discrimina¬ 
tion against it and preference to the large users 
would inevitably follow. But this result is no 

i 

means certain, for the Court will recall that when 
the M-K-T, another small user, was granted leave 
by the receivership court to abrogate the contract 
and did so, when the Commission came to fix i^s 
reasonable compensation for use of the terminal 
properties, the figure so arrived at was more th^n 
that provided for in the operating agreement, and 
that company was glad to return to the terms 6f 
the operating agreement! (R. 114). 

i 

i 

II. The Case Is Res Judicata 

This Court will recall (ante, p. 7, footnote) that 
in the case of Missouri-K.-T. R. Co. v. Kansas Ciiy 
Term. Ry. Co., 104 I. C. C. 203, the Commission 
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granted to tlie M.-K.-T. an order under Section 3 
(4) of the Interstate Commerce Act under which 
it used the terminal properties from May 13, 1929, 
to June 24; 1935. In that case (as stated by the 
Commission in its report herein, R. 114-115) : 

* * * the Kansas City Southern, Wa- 
bash, Chicago Great Western, Alton, St. 
Louis-San Francisco, and Chicago, Mil¬ 
waukee & St. Paul, herein called the small 
users, all intervened, seeking relief from the 
terms of the operating agreement, while the 
Santa Fe, the Rock Island, the Chicago, Bur¬ 
lington & Quincy, the Missouri Pacific, and 
the Union Pacific intervened in opposition 
thereto and to the relief sought by the Mis- 
souri-Kansas-Texas. We therefore had 
squarely before us the question of whether 
we had the power to reform the contract in 
question. We carefully considered and dis¬ 
cussed in our report every contention made 
by the small users, as will be seen by refer¬ 
ence to pages 220-225 of our report, and said 
that we could not find, in sections 3 (1), 3 
(3), 3 (4), or 15a, authority for such juris¬ 
diction as interveners sought to invoke, and 
we entered an order dismissing the petitions 
of the small users. Thereafter we denied 
their petitions for rehearing. The Kansas 
City Southern and Chicago Great Western 
filed in the Supreme Court of the District of 
Columbia a petition for writ of mandamus, 
which petition w-as dismissed without opin¬ 
ion. They appealed to the Court of Appeals 
of the District of Columbia, which in United 
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States v. Interstate Commerce Commission, 
71 Fed. (2d) 336, affirmed the judgment of 
the lower court. The judgment of the Court 
of Appeals was affirmed by the Supreme 
Court of the United States in United States 
v. Interstate Commerce Commission, 29|4 
U. S. 50. 


The Court will note that the appellant herein, the 
Kansas City Southern Railway Company, was a pe¬ 
titioner in that case also. When the case got to tlie 
Supreme Court, the Commission’s contention w^s 
stated by the Court (294 U. S. 50, 59) as follows!: 

* * * The respondents reply that thd 
Act plainly confers no such jurisdiction, or 
at least that the matter is not so clear as td 
warrant interference by mandamus, and, iji 
the alternative, that the Commission did takp 
jurisdiction of the complaints and decide thp 
merits. * * *. 


The Court said it would confine its consideration 
to the question of whether the Act conferred au¬ 
thority upon the Commission to accord the relidf 
demanded (p. 60). In disposing of the contention, 
the Supreme Court said: 


The ultimate question, then, upon the an¬ 
swer to which the decision of this case must 

\ 

turn, is whether, in holding that the statutb 
granted it no authority to act in the prem¬ 
ises, the Commission was so plainly and 
palpably wrong as matter of law that thp 
writ should issue. It is to be noted thdt 
the solution of this question does not depend 
upon whether in a proper case this couid 
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would reach the same conclusion as that of 
the Commission. If that body had taken 
jurisdiction and granted relief a remedy 
would have been available to the respond¬ 
ents by the filing of a bill in equity to set 
aside the order and to enjoin its enforce¬ 
ment. Had the matter been thus presented 
it would have been incumbent upon the 
courts, however doubtful the question, to de¬ 
cide it. But the order here made was nega¬ 
tive in form and substance,—the refusal of 
relief,—and the remedy by suit in equity 
was therefore not available to the petition¬ 
ers. The absence of a remedy bv suit or 
action to redress allege? erro r of, an .admin¬ 
istrative body is notin itself sufficient t a in¬ 
voke the power of maiidamus. Not only 
must the re be no such reme dy, but it must 
appear that the administrative tribunal was 


plainly and palpably wrong in refusing to 
takje jurisdiction. Is this shown in the pres¬ 
ent instance? We think not. The Com¬ 
mission in a careful and painstaking review 
of the legislation defining its powers, pro¬ 
fessed itself unable to find a grant of author¬ 
ity to set aside commitments in the nature 
of capital charges for property owned and 
used bv the carriers. It adverted to the fact 
that paragraph (1) of Section 3 of the Act 
was directed to discriminations, preference 
and prejudice in the performance of the du¬ 
ties of the carrier towards the public which 
dealt with them as carriers, and related par¬ 
ticularly to rates, fares and charges, and 
that paragraph (3) was adopted to prevent 
discriminations and unfair practices as be- 
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i 


tween carriers in interchange of freight apd 
traffic. The language now found in the^e 
paragraphs has remained without amend¬ 
ment since the adoption of the original A<»t 
in 1887. It concluded that petitioners could 
not invoke the new paragraph (4) added tjo 
Section 3 by the Transportation Act, 192p, 
because it was intended to give a right Of 
use to one then having no such right in ia 
terminal owned by another line, and was in- 
applicable to a case like the present, wheije 
the petitioners by their own voluntary agree¬ 
ment were entitled, and for many years had 
been entitled to the use of a terminal df 
which they were in effect part owners. The 
Commission found itself unable to hold that 
the broad policy declared by Section 15 (a) 
so altered the meaning of Section 3 as tb 
change the nature of the discriminations and 
practices denounced by that section. Its de¬ 
cision was not unanimous, certain of the 
members being of the opinion that power tb 
grant the relief demanded could be spelled 
out of the Act reading it as a whole and ds 
amended by the Transportation Act, 1920. 
This statement of the views of the Coni- 
mission indicates that its conclusion was nc^t 
so clearly erroneous as to call for the exer¬ 
cise of the extraordinary power involved in 
the issuance of mandamus. Where the mas¬ 
ter is not beyond peradventure clear wp 
have invariably refused the writ, evefi 
though the question were one of law as to i 
the extent of the statutory power of an ad¬ 
ministrative officer or bodv. We think this 

* i 
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principle applicable in the present case, and 
that the courts below were right in refusing 
the writ. 

(Id. 61-63.) 

The language is equally applicable here. 

We know of no change in the law since the Su¬ 
preme Court ’s decision in the case mentioned (de¬ 
cided January 7, 1935) which w T ould authorize or 
warrant anv different conclusion now. 

Having, with other carriers, run the gauntlet of 
all courts in the case cited, and being successful in 
none, appellant should not prevail here. 

This Court, in Donner Steel Co. v. Int. Com . 
Comm., 8 Fed. (2d) 905, said (pp. 906-907) : 

The appellant also contends that the rule 
of res ad judicata does not now apply in this 
ease, because of the fact that, after judg¬ 
ment was rendered in the former case, a re¬ 
hearing was granted by the Interstate Com¬ 
merce Commission, at which additional 
testimony was taken, although it was fol¬ 
lowed bv the same decision as before. It 
must be observed, however, that the rehear¬ 
ing was confined to the same questions as 
wete involved in the first hearing and was 
between the same parties; consequently the 
second petition, which was filed in the lower 
court, presented the same issues as were pre¬ 
sented by the first one. In United States v. 
Moser, 266 U. S. 236, 45 S. Ct. 66, 69 L. Ed. 
262, the Supreme Court said: 

“The general principle announced in nu¬ 
merous cases is that a right, question or fact 



distinctly put in issue and directly deter¬ 
mined by a court of competent jurisdiction, 
as a ground of recovery, cannot be disputed 
in a subsequent suit between the same pah- 
ties or their privies; and even if the second 
suit is for a different cause of action, the 
right, question or fact once so determined 
must as between the same parties or their 
privies, be taken as conclusively established, 
so long as the judgment in the first suit re¬ 
mains unmodified. ’ ? 

The Supreme Court denied certiorari in 210 
U. S. 651. | 

Finally, relator (p. 171) argues that mandamus 
should issue “ since the relator has no other way 
of securing a judicial review. ’ ? When this ca^e 
was in the Supreme Court before it answered this 
contention by saying that: “The absence of a rem¬ 
edy by suit or action to redress alleged error of ab 
administrative bodv is not in itself sufficient io 
invoke the power of mandamus.” (294 U. S. 50, 
62.) 

CONCLUSION I 

The decision of the lower court should be af¬ 
firmed. 

Respectfully submitted. 

E. M. Reidy, 

For Interstate Commerce Commission . ! 

Daniel W. Knowlton, 

Chief Counsel y 

Of Counsel. 

December, 1937. 











APPENDIX 


The pertinent provisions of the applicable law 
are the following sections of the Interstate Com¬ 
merce Act, U. S. Code, Title 49, c. 1: 

Section 1 (5). All charges made for any 
service rendered or to be rendered in the 
transportation of passengers or property as 
aforesaid, or in connection therewith, shall 
be just and reasonable, and every unjust and 
unreasonable charge for such service or any 
part thereof is prohibited and declared to be 
unlawful: And provided further, That noth¬ 
ing in this part shall be construed to prevent 
telephone, telegraph, and cable companies 
from entering into contracts with common 
carriers for the exchange of services. 

Section 1 (15). Whenever the Commis¬ 
sion is of opinion that shortage of equip¬ 
ment, congestion of traffic, or other emer¬ 
gency requiring immediate action exists in 
anv section of the country, the Commission 

%f %/ 7 

shall have, and it is hereby given, authority, 
either upon complaint or upon its own initia¬ 
tive without complaint, at once, if it so or¬ 
ders, without answer or other formal plead¬ 
ing by the interested carrier or carriers, and 
with or without notice, hearing, or the mak¬ 
ing or filing of a report, according as the 
Commission may determine: (a) to suspend 
the operation of any or all rules, regulations, 
or practices then established with respect to 
car service for such time as mav be deter- 
mined by the Commission; (b) to make such 
just and reasonable directions with respect 
to car service without regard to the owner- 

( 34 ) 
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ship as between carriers of locomotives, cats, 
and other vehicles, during such emergency 
as in its opinion will best promote the serv¬ 
ice in the interest of the public and the coih- 
merce of the people, upon such terms of 
compensation as between the carriers as they 
may agree upon, or, in the event of their 
disagreement, as the Commission may after 
subsequent hearing find to be just and rea¬ 
sonable ; (c) to require such joint or commpn 
use of terminals, including main-line track 
or tracks for a reasonable distance outsiie 
of such terminals, as in its opinion will best 
meet the emergency and serve the public 
interest, and upon such terms as between the 
carriers as they may agree upon, or, in tlje 
event of their disagreement, as the Commis¬ 
sion may after subsequent hearing find to be 
just and reasonable; and (d) to give direb- 
tions for preference or priority in transpor¬ 
tation, embargoes, or movement of traffic 
under permits, at such time and for such pe¬ 
riods as it may determine, and to modify, 
change, suspend, or annul them. In tiipe 
of war or threatened war the President may 
certify to the Commission that it is essential 
to the national defense and security that 
certain traffic shall have preference or pri¬ 
ority in transportation, and the Commission 
shall, under the power herein conferred, di¬ 
rect that such preference or priority l}e 
afforded. 


Section 1 (18). After ninety days aftbr 
this paragraph takes effect no carrier bjy 
railroad subject to this part shall undertake 
the extension of its line of railroad, or tlie 
construction of a new line of railroad, or 
shall acquire or operate any line of railroad, 
or extension thereof, or shall engage in trans¬ 
portation under this part over or by means 
of such additional or extended line" of rail- 



i 
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road, unless and until there shall first have 
been obtained from the Commission a certifi¬ 
cate that the present or future public con¬ 
venience and necessity require or will re¬ 
quire the construction, or operation, or con¬ 
struction and operation, of such additional 
or extended line of railroad, and no carrier 
by railroad subject to this part shall aban¬ 
don all or any portion of a line of railroad, 
or the operation thereof, unless and until 
there shall first have been obtained from the 
Commission a certificate that the present or 
future public convenience and necessity per¬ 
mit of such abandonment. 

Section 1 (19). The application for and 
issuance of* anv such certificate shall be 
under such rules and regulations as to hear¬ 
ings and other matters as the Commission 
may from time to time prescribe, and the 
provisions of this part shall apply to all 
such proceedings. Upon receipt of any ap¬ 
plication for such certificate the Commission 
shall cause notice thereof to be given to and 
a copy filed with the governor of each State 
in which such additional or extended line 
of railroad is proposed to be constructed or 
operated, or all or any portion of a line of 
railroad, or the operation thereof, is pro¬ 
posed to be abandoned, with the right to be 
heard as hereinafter provided with respect 
to the hearing of complaints or the issuance 
of securities; and said notice shall also be 
published for three consecutive weeks in 
some newspaper of general circulation in 
each county in or through which said line 
of railroad is constructed or operates. 

Section 3 [As amended February 28 , 
1920 , March 4 , 1927 , August 9 , 1935 , and Au¬ 
gust 12 , 1935 .] [ TJ . S . Code, title 49 , sec. 3 .] 
(1). It shall be unlawful for any common 
carrier subject to the provisions of this Act 


to make or give any undue or unreasonable 
preference or advantage to any particular 
person, company, firm, corporation, associa¬ 
tion, locality, port, port district, gateway, 
transit point, or any particular description 
of traffic, in any respect whatsoever or tp 
subject any particular person, company, 
firm, corporation, association, locality, port, 
port district, gateway, transit point, or anV 
particular description of traffic to any undub 
or unreasonable prejudice or disadvantage ip 
any respect whatsoever. 

Section 3 (3). All carriers, engaged ip 
the transportation of passengers or prop¬ 
erty, subject to the provisions of this part, 
shall, according to their respective power$, 
afford all reasonable, proper, and equal fa¬ 
cilities for the interchange of traffic betweeii 
their respective lines, and for the receiving, 
forwarding, and delivering of passengers okr 
property to and from their several lines and 
those connecting therewith, and shall not dis¬ 
criminate in their rates, fares, and charged 
between such connecting lines, or unduly 
prejudice any such connecting line in the di^~ 
tribution of traffic that is not specifically 
routed by the shipper. 

Section 3 (4). If the Commission finds it 
to be in the public interest and to be practi¬ 
cable, without substantially impairing the 
abilitv of a carrier owning or entitled to the 
enjoyment of terminal facilities to handle it|s 
own business, it shall have power to require 
the use of any such terminal facilities, in¬ 
cluding main-line track or tracks for a reaj- 
sonable distance outside of such terminal, of 
any carrier, by another carrier or other carp 
riers, on such terms and for such compensa¬ 
tion as the carriers affected may agree upoij, 
or, in the event of a failure to agree, as the 
Commission may fix as just and reasonable 
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for the use so required, to be ascertained on 
the principle controlling compensation in 
condemnation proceedings. Such compen¬ 
sation shall be paid or adequately secured 
before the enjoyment of the use may be com¬ 
menced. If under this paragraph the use of 
such terminal facilities of any carrier is re¬ 
quired to be given to another carrier or other 
carriers, and the carrier whose terminal fa¬ 
cilities are required to be so used is not 
satisfied with the terms fixed for such use, 
or if the amount of compensation so fixed is 
not duly and promptly paid, the carrier 
whose terminal facilities have thus been re¬ 
quired to be given to another carrier or other 
carriers shall be entitled to recover, by suit 
or action against such other carrier or car¬ 
riers, proper damages for any injuries sus¬ 
tained by it as the result of compliance with 
such requirement, or just compensation for 
such use, or both, as the case may be. 

Section 5 [As amended August 24, 1912, 
February 28, 1920, June 10, 1921, June 16, 
1933, and August 9, 1935 .] [U. S. Code, 

title 49, sec. 5.) (1). That, except upon spe¬ 
cific approval by order of the Commission as 
in this section provided, and except as pro¬ 
vided in paragraph (16) of section 1 of this 
part, it shall be unlawful for any common 
carrier subject to this part to enter into any 
contract, agreement, or combination with 

any other common carrier or carriers for the 
* 

pooling of freights of different and compet¬ 
ing railroads, or to divide between them the 
aggregate or net proceeds of the earnings of 
such railroads, or any portion thereof; and 
in any case of an agreement for the pooling 
of freights as aforesaid each day of its con¬ 
tinuance shall be deemed a separate offense: 
Provided, That whenever the Commission is 
of opinion, after hearing upon application 
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of any carrier or carriers engaged in th^ 
transportation of passengers or property 
subject to this part, or upon its own initiaj 
tive, that the division of their traffic or earn4 
ings, to the extent indicated by the Commisj 
sion, will be in the interest of better service 
to the public, or economy in operation, and 
will not unduly restrain competition, the 
Commission shall have authority by order to 
approve and authorize, if assented to by all 
the carriers involved, such division of traffic 
or earnings, under such rules and regulaj 
tions, and for such consideration as between! 
such carriers and upon such terms and con4 
ditions, as shall be found by the Commission 
to be just and reasonable in the premises. 

Section 12. [As amended March 2, 1889\ 
February 10, 1891, February 28, 1920, and 
August 9, 1935.] [U. S. Code, title 49, sec j 

12.) (1). That the Commission hereby crej 
ated shall have authority to inquire into thd 
management of the business of all commoii 
carriers subject to the provisions of this 
part, and shall keep itself informed as to th$ 
manner and method in which the same is 
conducted, and shall have the right to obtain 
from such common carriers full and complete 
information necessary to enable the Commis4 
sion to perform the duties and carry out thd 
objects for which it- was created; and the Com4 
mission is hereby authorized and required to 
execute and enforce the provisions of thi$ 
part; and, upon the request of the Commisj 
sion, it shall be the duty of any district at-j 
torney of the United States to whom th0 
Commission may apply to institute in th^ 
proper court and to prosecute under the di4 
rection of the Attorney General of th^ 
United States all necessary proceedings for 
the enforcement of the provisions of this 
part and for the punishment of all violaj 
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tions thereof, and the costs and expenses of 
such prosecution shall be paid out of the 
appropriation for the expenses of the courts 
of the United States; and for the purposes 
of this part the Commission shall have 
power to require, by subpoena, the attend¬ 
ance and testimony of witnesses and the pro¬ 
duction of all books, papers, tariffs, con¬ 
tracts, agreements, and documents relating 
to any matter under investigation. 

Section 13 [As* amended June 18, 1910, 
February 28, 1920, and August 9, 1985 .] 
[ U . S. Code, title 49, sec . 13.] (1). That any 
person, firm, corporation, company, or asso¬ 
ciation, or any mercantile, agricultural, or 
manufacturing society or other organiza¬ 
tion, or any body politic or municipal or¬ 
ganization, or any common carrier, com¬ 
plaining of anything done or omitted to be 
done by any common carrier subject to the 
provisions of this part, in contravention of 
the provisions thereof, may apply to said 
Commission by petition, which shall briefly 
state the facts; whereupon a statement of 
the complaint thus made shall be forwarded 
by the Commission to such common carrier, 
who shall be called upon to satisfy the com¬ 
plaint, or to answer the same in writing, 
within a reasonable time, to be specified by 
the Commission. If such common carrier 
within the time specified shall make repara¬ 
tion for the injury alleged to have been 
done, the common carrier shall be relieved 
of liability to the complainant only for the 
particular violation of law thus complained 
of. If such carrier or carriers shall not sat¬ 
isfy the complaint within the time specified, 
or there shall appear to be any reasonable 
ground for investigating said complaint, it 
shall be the duty of the Commission to in¬ 
vestigate the matters complained of in such 



manner and by such means as it shall deem 
proper. 

Section 15a [ Added February 28, 1920; 
amended, June 16,1933.] [ U. S. Code, title 
49, sec. 15a.] (1). When used in this section 
the term “rates” means rates, fares, and 
charges, and all classifications, regulations, 
and practices relating thereto. 

(2) In the exercise of its power to pre¬ 
scribe just and reasonable rates the Commis¬ 
sion shall give due consideration, among 
other factors, to the effect of rates on thje 
movement of traffic; to the need, in the pub¬ 
lic interest, of adequate and efficient railwa^ 
transportation service at the lowest cost con¬ 
sistent with the furnishing of such servicb; 
and to the need of revenues sufficient to en¬ 
able the carriers, under honest, economical, 
and efficient management, to provide such 
service. 

Section 20 [.4$ amended June 29, 1906, 
February 25, 1909, June 18, 1910, March 4, 
1915, August 9, 1916, February 28, 1920, 
July 3, 1926, March 4, 1927, April 23, 1930, 
and August 9,1935.] [U. S. Code, title 49, 

sec. 20. ] (1). That the Commission ip 
hereby authorized to require annual reports 
from all common carriers subject to the pro¬ 
visions of this part, and from the ownerjs 
of all railroads engaged in interstate coip- 
merce as defined in this part, to prescribe 
the manner in which such reports shall bp 
made, and to require from such carriers 
specific answers to all questions upon which 
the Commission may need information 
Such annual reports shall show in detail the 
amount of capital stock issued, the amounts 
paid therefor, and the manner of payment 
for the same; the dividends paid, the sur¬ 
plus fund, if any, and the number of stock¬ 
holders; the funded and floating debts and 
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the interest paid thereon; the cost and value 
of the carrier’s property, franchises, and 
equipments; the number of employees and 
the Salaries paid each class; the accidents 
to passengers, employees, and other persons, 
and the causes thereof; the amounts ex¬ 
pended for improvements each year, how ex¬ 
pended, and the character of such improve¬ 
ments ; the earnings and receipts from each 
branch of business and from all sources; the 
operating and other expenses; the balances 
of profit and loss; and a complete exhibit of 
the financial operations of the carrier each 
vear, including an annual balance sheet. 
Such reports shall also contain such infor¬ 
mation in relation to rates or regulations con¬ 
cerning fares or freights, or agreements, ar¬ 
rangements, or contracts affecting the same 

cp 7 n 

as the Commission may require; and the 
Commission mav, in its discretion, for the 
purpose of enabling it the better to carry 
out the purposes of this part, prescribe a 
period of time within which all common car¬ 
riers subject to the provisions of this part 
shall have, as near as may be, a uniform sys¬ 
tem of accounts, and the manner in which 
such accounts shall be kept. 


O. 3. GOVERNMENT PRINTING OFFICE: 1937 
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BRIEF FOR APPELLEE, KANSAS CITY 
TERMINAL RAILWAY COMPANY. 


STATEMENT. 

Appellant’s statement, while intended to be fair, 

i 

is somewhat confusing because of the incorporation of 

i 

i 
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argumentative matter and the failure to make a clear 
separation between such matter and the contents of 
the pleadings. It is also incomplete, because it omits 
some important facts incorporated in the appellees’ 
answers or in the reports of the Commission which 
are parts of the answers by reference. 

Consequently, with the indulgence of the Court, 
we shall undertake to recite briefly the issues and 
these pertinent facts. 

This case was begun by a petition for mandamus 
in the District Court directed against the Interstate 
Commerce Commission (case No. 87607 At Law). The 
petition prayed (R. 16) that the Commission be directed 
to assume jurisdiction of and decide the issues raised 
by a complaint previously filed with the Commission 
by the appellant (Docket No. 26876, R. 17). The ap¬ 
pellee, Kansas City Terminal Railway Company, and 
certain other railroad companies, who are appellees 
herein, were allowed by order of the District Court 
to intervene and be made parties respondent (R. 131, 
163). The respondents filed answers (R. 103, 131, 163) 
by which they admitted the filing of the complaint by 
the appellant with the Commission, but not the truth 
of the contents of the complaint. They also admitted 
that the Commission had decided that it did not have 


\ statutory power to grant the relief asked in the com¬ 
plaint and, therefore, had dismissed the complaint. 


The answers also set up the issue of res judicata al¬ 
leging that, in a previous proceeding before the Inter¬ 
state Commerce Commission (Docket 15682), the ap¬ 


pellant had raised the same issues and asked the same 


j relief, which had been denied by the Commission, and 
that the appellant thereupon had filed a mandamus 
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suit in the Supreme Court of the District of Colufnbia, 
but that the Supreme Court of the District of Columbia, 
by its judgment, refused to issue mandamus, which 
judgment was affirmed by the Court of Appeals for 
the District of Columbia, and afterwards on certiorari 
by the Supreme Court, and that such judgment of the 
Supreme Court of the District of Columbia constituted 
an adjudication of the issues sought to be raised by 
the present petition filed in the District Court. The 
decision of the Commission in Docket 15682 was also 
pleaded as res judicata (R. 134-136). The appellant 
demurred to the answers (R. 174). 

The District Court, after full arguments and briefs, 
handed down a written opinion (R. 175, 18 F. Supp. 
94), overruled the demurrer, and, the appellant declin¬ 
ing to plead further, entered a judgment in favpr of 
the respondents dismissing the petition (R. 183, 184). 
An appeal was thereupon taken by the appellant to 
this Court (R. 184). j 

It is unnecessary to narrate here the allegations 
of appellant's complaint before the Interstate pom- 
merce Commission. They are recited at some length in 
appellant’s statement. The complaint is set opt in 
full in the record (R. 18-102), and such pertinent 
parts of it as are not set out in appellant’s statement 
will be referred to in the course of our discussion of 
the points raised. 

It would also unduly lengthen this statement to 
set out in detail the allegations of the first complaint 
or intervening petition before the Interstate Comrherce 
Commission (Docket 15682) and of the first petition 
for mandamus in the Supreme Court of the District 
of Columbia (Law No. 82771). They likewise appear 
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in full in the record, respectively, at pages 139 and 145. 
Such allegations in them as are pertinent will likewise 
be referred to and set out in our discussion of the 
points raised. 

The following history, which is set out in the 
reports of the Interstate Commerce Commission in 
the two proceedings already referred to, which are 
incorporated by reference in the pleadings, will be 
helpful to the Court in the consideration of the ques¬ 
tions involved: 

In 1906, and for a long time prior, the principal 
trunk lines of railroads entering Kansas City (except 
the appellant and the Chicago, Great Western Railroad 
Company) used a union depot located in the west bot¬ 
toms of Kansas City near the Missouri and Kansas 
boundary lineJ The appellant and the Chicago, Great 
Western occupied a station owned by the appellant. 
The old union depot was inadequate, and there had 
been an active and growing public demand for the con¬ 
struction of better facilities. This demand was re¬ 
inforced by the desire and need of the carriers for 
more adequate facilities, not only for the accommoda¬ 
tion of passenger traffic, but also for the interchange, 
transfer and handling of freight traffic. Accordingly, 
negotiations w^ere begun by the carriers among them¬ 
selves and later by the carriers with the city of 
Kansas City (104 I. C. C. 208, 209). 

The problem before the roads was not a simple 
one. Three different locations for the proposed new 
Union Station were suggested, one adjacent to the 
site of the then existing station, another in the east 
bottoms in the north end of Kansas City, and the 
third, the location finally selected (104 I. C. C. 218). 
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An agreement was reached upon a site for thg sta¬ 
tion and the character and location of the various 

I 

other passenger and freight facilities. An ordinance 
was secured from the City of Kansas City, Missouri, 
an Operating Agreement and a Stock Trust Agree¬ 
ment were executed, and the construction of the va¬ 
rious freight and passenger facilities (including the 
utilization of certain tracks formerly owned byi the 
Kansas City Belt Railway Company and the Union 

Depot Company) was begun. As a result, all of the 

i < 1 

twelve trunk line railroads entering Kansas City, kome 
of them theretofore owners of properties which jthey 
dedicated to the common enterprise, became, in pra c- 
tical effe ct, the joint owners (through stock owner¬ 
ship and the control provided in the Operating Agree- I j 
ment and Stock Trust Agreement) of the terminal' * 
facilities, which were constructed for the express j pur¬ 
pose of accommodating them, and which consist] not 
only of a union passenger station, but of tracks run¬ 
ning for several miles in every direction and belting 
the city, over which the trains of the proprietary 
companies (each of which has an absolute and un- v 
limited right to use every part of the facilities) can 
be brought to the station and other parts of thp fa¬ 
cilities; freight tracks connecting all of the trunk [Lines 
with each other; freight stations; freight yards; a 
bridge across the Kaw River; an elevated line run¬ 
ning through Kansas City, Kansas; and other compre¬ 
hensive facilities, constituting a completely integrated 
and unified freight and passenger terminal (104 I. 

C. C. 210-212). ! 

The Operating Agreement was, on June 12, |l 909, 
executed by the ten lines which owned and psed 
the old Union Depot Company and owned the capital 
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stock of the old Union Depot Company. Each of 
these ten lines had subscribed and paid for an aliquot 
part of the issued capital stock of the Terminal Com¬ 
pany. The Operating Agreement provided for the 
construction of the new Union Station and all of the 
other facilities; for the joint and equal right in each 
of the signatory companies to run its trains over 
each and every part of the facilities for two hundred 
years; for the payment by each of the railway com¬ 
panies of an aliquot part of the interest on the Ter¬ 
minal Company's bonds, taxes and assessments on the 
Terminal Company’s property and the principal of 
the Terminal Company’s bonds at maturity; for pay¬ 
ment of the operating expenses of the Union Pas¬ 
senger Station by the respective companies in pro¬ 
portion to the number of cars and engines using the 
Union Station facilities; for the payment by the re¬ 
spective companies of the operating expenses of other 
portions of the terminal facilities on the basis of car 
mileage; for the division equally among the proprietary 
companies of the net revenues of the Terminal Com¬ 
pany obtained from rentals, concessions, switching, 
etc.; for the exclusion of defaulting companies from 
the privileges of the facilities (in which event the 
remaining companies would be obligated thereafter 
to pay the defaulting companies’ portion of the in¬ 
terest and taxes); and for the pledging of the Op¬ 
erating Agreement with the trustee under the Ter¬ 
minal Company’s mortgage, as further security for the 
bonds issued under the mortgage (104 I. C. C. 209, 
214, 215, 216, 218). In 1910, the appellant and the 
Chicago Great Western Railroad Company became 
parties to the Operating Agreement by a supplemental 


i 




agreement, the appellant as a result of its own per¬ 
emptory demand (104 I. C. C. 209, 218). j 

Concurrently with the execution of the Operating 
Agreement in 1909, a Stock Trust Agreement was 
executed by which the stock of the proprietary I com¬ 
panies (which had been subscribed for by the ten 
railroad companies, and an equal amount of \yhich 
was held by each) was deposited with a trustee in 
order to insure the equality of control contemplated 
by the Operating Agreement, not only for the j ben¬ 
efit of the railway companies, but for the benefit 
of the holders of the $50,000,000.00 of bonds of the 
Terminal Company, to secure which the Operating 
Agreement was pledged (104 I. C. C. 209). In |1910, 
the appellant and Chicago Great Western Railroad 
Company subscribed and paid for amounts of stock 
equal to those subscribed and paid for by eacfh of 
the original parties to the Stock Trust Agreement, 
and by Supplemental Stock Trust Agreement] be¬ 
came parties to the Stock Trust Agreement and sub¬ 
jected their stock to the Stock Trust Agreement in 
like manner as the original parties thereto (104 I. 
C. C. 209). ! 

* 

j 

In 1924 Missouri-Kansas-Texas Railroad Company, 
a new company which had purchased the railroad of 
the old Missouri, Kansas and Texas Railway Company 
at foreclosure sale and had disaffirmed the contracts 
(the Operating Agreement and Stock Trust Agree¬ 
ment already referred to), by which the old com¬ 
pany had an interest in and the right td use 
the Terminal Company’s facilities, filed a com¬ 
plaint (Docket 15682, already referred to), asking an 
order of the Commission requiring the Terminal jCom- 
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pany to permit it to use certain parts of the Terminal 
Company's facilities and to fix the compensation to be 
paid for such use under Paragraph (4) of Section 3 of 
the Interstate Commerce Act, as amended by the Trans¬ 
portation Act of 1920 (R. 139; 104 I. C. C. 204). In 
this proceeding all the parties to the Operating Agree¬ 
ment, including the appellant, filed intervening peti¬ 
tions. Some supported the Terminal Company and the 
Operating Agreement. Others asked relief similar to 
that now asked by the appellant. Others were 
inconclusive (R. 134) (104 I. C. C. 206, 219). 
The appellant’s intervention alleged that the Operating 
Agreement was unjust and inequitable through an un¬ 
fair distribution of interest and taxes, that discrimina¬ 
tion between itself and other small users of the facilities 

* 

on the one hand and the large users of the facilities on 
the other hand resulted, and that, if the M-K-T were 
permitted to use the facilities for compensation less than 
that paid by the proprietary companies, the alleged dis¬ 
crimination would be accentuated, and prayed that 

“the Commission enter upon an investigation of 
the entire situation and enter such an order herein 
as will fairly, reasonably and without discrimina¬ 
tion place the use and the terms thereof of the 
terminal facilities of the Terminal Company by the 
various parties enjoying such use on a fair, just 
and equitable basis among such parties, in accord¬ 
ance with and in proportion to the use thereof made 
by the various parties” (R. 145). 

The Commission, after having heard extensive testi¬ 
mony offered by the appellant and the other inter¬ 
veners, along with the testimony offered by the M-K-T 
and the Terminal Company, dismissed the intervening 
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petition of the appellant and the other intervening 
petitions which asked for similar relief. The report of 
the Commission (R. 134, 104 I. C. C. 203) manifests the 
thorough consideration given by the Commission tb the 
interveners’ evidence, briefs and argument. The bom- 
mission reached the conclusion that the intervening 
petitions of the appellant and the other companies tak¬ 
ing the same position should be dismissed for lack of 
statutory authority in the Commission to granj the 
relief prayed; the order of dismissal being $ated 
November 10, 1925. 

The Commission at that time entered no final brder 
on the original complaint of the M-K-T, but awaited 
the result of the litigation between the M-K-T and 
the Terminal Company, in which the Supreme Court 
answered certain questions certified by the Circuit 
Court of Appeals for the Eighth Circuit ( Kansas City 
Terminal Railway Company et al. v. Central Union 
Trust Company of New York et al., 271 U. S. 445^ and 
in which the Circuit Court of Appeals for the Eighth 
Circuit, pursuant to the Supreme Court’s answers, 
rendered a final decision on July 7, 1928 ( Kansas City 
Terminal Railway Company et al. v. Central Union 

Trust Company of New York et al., 28 F. (2d) 177)). 

! 

! 

After the opinion of the Circuit Court of Appeals 
was handed down, the Commission proceeded with the 
hearings on the M-K-T’s complaint in order tb de¬ 
termine the just compensation to be paid by the M-K-T 
“on the principle controlling compensation in condem¬ 
nation proceedings,” and finally, as of November 13, 
1933, handed down its report and final order fixing 
the compensation ( Missouri-Kansas-Texas Railroad 
Company v. Kansas City Terminal Railway Company, 



10 


R. 114, 198 I. C. C. 4). In its report, the Commission 
rejected the user basis and adopted the numerical basis 
for determining the compensation to be paid by the 
M-K-T, saying: 

“The user basis as a method for determining 
the portion of the interest charge to be imposed 
upon petitioner finds no support in the principles 
governing compensation in condemnation cases, and 
in our opinion does not afford a just and reason¬ 
able basis. We conclude that the numerical basis 
in the circumstances of this case affords the just 
and reasonable method to be applied” (1. c. 11). 

(This would indicate that the Commission after 
hearing all the evidence did not consider the numerical 
basis inherently inequitable.) 

Following this decision, the M-K-T requested and 
received the assent of the Terminal Company and the 
proprietary companies to become a party to the Operat¬ 
ing Agreement and Stock Trust Agreement, subject to 
the approval of the Commission. Pursuant to this 
arrangement, the M-K-T filed with the Interstate Com¬ 
merce Commission (Finance Docket No. 10571) its 
application for authority under Sections 1 (18), (19), 
(20), 5 (4) and 20a of the Interstate Commerce Act 
to use the facilities upon the terms of the Operating 
Agreement, to assume the obligations thereby imposed 
upon the proprietary companies and to acquire stock 
of the Terminal Company, and also filed in the original 
case (Docket 15682) its application for relief from 
compliance with the Commission’s order of November 
13, 1933. Appropriate orders granting the M-K-T’s 
application were entered by the Commission on June 
3, 1935 (R. 114, 207 I. C. C. 391). Following the order 
in Docket 15682 dismissing their intervening petitions, 
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the appellant and Chicago Great Western Railroad 
Company, after filing petitions for rehearing, which 
were overruled by the Commission, filed in the Su¬ 
preme Court of the District of Columbia on May 31, 
1933, a petition in mandamus (R. 145) to require the 
Commission to set aside the order dismissing j their 
intervening petitions and to proceed to hear and ad¬ 
judicate the issues therein sought to be raised (Case 
No. 82771). The writ of mandamus being denied by 
the District Court (R. 135), the appellant (apd its 
fellow-petitioner) took an appeal to the Court of Ap¬ 
peals of the District of Columbia, which affirmed the 
judgment of the Supreme Court of the District of 
Columbia, and again denied the writ ( United States 

i 

ex rel. Chicago Great Western Railroad Company and 
The Kansas City Southern Railway Company v. inter¬ 
state Commerce Commission et al., 71 F. (2d) 336) 
(R. 135). | 

Petition for certiorari to the Supreme Court was 
granted and the Supreme Court affirmed the judg¬ 
ments of the lower courts, thus finally denying pian- 
damus ( United States ex rel. Chicago Great Western 
R^ailroad Company and The Kansas City Southern Rail¬ 
way Company v. Interstate Commerce Commission 
et al., 294 U. S. 50) (R. 135). j 

The appellant then filed with the Commission the 
complaint in Docket 26876. On motions to dismiss, 
the Commission, after full briefs and arguments, dis¬ 
missed the complaint (211 I. C. C. 306). Appellant's 
petition for mandamus followed. 

The M-K-T case (Docket 15682), in which appel¬ 
lant’s petition for intervention was filed, and later dis¬ 
missed by the Commission, will sometimes be referred 
to as the “first case before the Commission,” and some- 
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times as “Docket 15682.” The mandamus case in the 
Supreme Court of the District of Columbia, in which 
the judgment was affirmed by this Court and by the 
Supreme Court of United States, will sometimes be 
referred to as “the first mandamus case,” and some¬ 
times as “Case No. 82771.” The proceeding before the 
Commission, which was begun by appellant’s com¬ 
plaint and led to this mandamus case, will sometimes 
be referred to as “the second case before the Commis¬ 
sion,” and sometimes as “Docket 26876.” 

This appellee’s position is that the District Court 
was right in refusing a writ of mandamus: 

First, because, regardless of whether the matter 
was res judicata, the appellant was not entitled to a 
writ of mandamus under the principles laid down by 
this Court in United States v. Interstate Commerce 
Commission, 71 F. (2d) 336, and by the Supreme 
Court in United States v. Interstate Commerce Com¬ 
mission, 294 U. S. 50. These principles are that 
mandamus will not lie except to enforce a plain duty, 
that the Commission had the right to determine in 
the first instance whether any provision of the Inter¬ 
state Commerce Act conferred upon it the power “to 
act in the premises” and to grant relief, and that, un¬ 
less the matter were clear beyond peradventure, and 
unless the action of the Commission was clearly er¬ 
roneous, mandamus should be refused “even though 
the question were one of law as to the extent of the 
statutory power of an administrative officer or body.” 

Second, because the decision and order of the 
Interstate Commerce Commission in Docket 26876 
was clearly right as a matter of law. 
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Third, because the matter involved was res 
judicata by reason of the decision of the Commission 
in Docket 15682, the first case before the Coinmis- 
sion and the judgment of the Supreme Court of the 
District of Columbia dismissing the petitioii for 
mandamus in Case No. 82771, the first mandamus case. 

Consequently, that the judgment of the District 
Court should be affirmed. 


(The italics in quotations throughout the 
are ours, unless otherwise noted.) 


brief 
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BRIEF AND ARGUMENT. 

I. 

Regardless of the Question of Res Judicata, the Decision 
of the Commission Complained of Was Not so Plainly 
and Palpably Wrong As a Matter of Law That a 
Writ of Mandamus Should Issue. On the Contrary, 
the Decision of the Commission Was Clearly Right. 

The Supreme Court, when the first mandamus 
case was before it, laid down the applicable rule of 
law in unmistakable language. The Court said: 

“If beyond peradventure the act does not con¬ 
fer upon the Commission the power invoked by 
a complainant, the writ will not be granted. If 
on the other hand power and authority are plainly 
found in the act, and the Commission erroneously 
refuses to exercise such power and authority, 
mandamus is the appropriate remedy to compel 
that body to proceed and to hear the case upon 
the merits. * * * 

“The ultimate question, then, upon the an¬ 
swer to which the decision of this case must 
turn, is whether, in holding that the statute 
granted it no authority to act in the premises, 
the Commission was so plainly and palpably 
wrong as a matter of law that the writ should 
issue. * * * This statement of the views of the 
Commission indicates that its conclusion was not 
so clearly erroneous as to call for the exercise 
of the extraordinary power involved in the is¬ 
suance of mandamus. Where the matter is not 
beyond peradventure clear, we have invariably 
refused the writ, even though the question were 
one of law as to the extent of the statutory 
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power of an administrative officer or body. | We 
think this principle applicable in the present j case, 
and that the courts below were right in refusing 
the writ” ( United States v. Interstate Commerce 
Commission, 294 U. S. 50, 61, 63). j 

This Court, in the same case, had reached the 
same result upon substantially the same grounds 
(United States v. Interstate Commerce Commission, 
71 F. (2d) 336, 341). The differences betweeri the 
opinion of this Court and the opinion of the Supreme 
Court are differences of form and approach rather 
than of substance. 

Confronted with unanswerable arguments to its 
position in the first case before the Commission 
(Docket 15682) (see the report of the Commission, 
R. 134, 104 I. C. C., p. 203), and, also, to its ;posi- 
tion in the second proceeding (Docket 26876) j (see 
the report of the Commission, R. 110, 211 I. C. C. 
291), appellant has abandoned most of its former! con¬ 
tentions. 

In the first case before the Commission aiid in 
the first mandamus case, the appellant relied jupon 
the Interstate Commerce Act as a whole, and: par¬ 
ticularly upon certain specified sections of the; Act 
(including paragraph (1) of Section 3) as conferring 
authority for the Commission to grant the relief 
prayed (104 I. C. C. 220-224). It also relied upon 
the public interest and the general public policy of 
the Interstate Commerce Act, as amended by the 
Transportation Act (R. 144, 104 I. C. C. 219, | 221- 
224, 71 F. (2d) 1. c. 341). j 

In the second case before the Commission, and in 
this case in the lower court, it again relied upon the 
Interstate Commerce Act as a whole and various par- 




ticular sections of the Act, including paragraph (1) of 
Section 3, and stressed more strongly the question of 
public interest and the declared policy of the Act. 
Now, in this Court, it adheres to paragraph (1) of 
Section 3 alone, and to that provision chiefly upon 
the ground of an alleged discrimination “against the 
interstate commerce” of appellant. Seemingly, it has 
abandoned any contention as to the other sections of 
the Act, other than the contention that they shed light 
upon the declared policy of the Act. 

As we construe appellant’s contentions before the 
Commission in Docket 26876, it contended, among other 
contentions, that the declared policy of the Act au¬ 
thorized the Commission to remove oppressive burdens 
from the carriers, whether or not specific authority 
could be found in any section of the Act. The Com¬ 
mission put the same construction upon its contention. 
The Commission said (R. 119): 

“Complainants rely in fact more upon the al¬ 
leged pervasive spirit of the act than upon its spe¬ 
cific provisions. They assert that it is the estab¬ 
lished policy of Congress, as embodied in the act, 
to preserve the earning capacity and to conserve 
the financial resources of individual carriers to the 
end that they may provide efficient and economical 
transportation service; and that in aid of this pol¬ 
icy the Commission is vested with authority to 
prevent or remove unlawful prejudice to, undue 
burdens upon, or illegal obstructions to , their inter¬ 
s tate commerce such as those alleged in the com¬ 
plaints. 

“The new railroad policy, they say, introduced 
by the Transportation Act, 1920, and by subse¬ 
quent legislation, imperatively requires economy 
and efficiency in railroad operation, and the pre- 


vention or removal by the Commission of undue 
prejudice to or undue burdens upon interstate 
transportation. The broad general policy of Con¬ 
gress, as distinguished from express grants of 
power, is gathered from such statements of the 
Supreme Court as the following” (211 I. C. C.i298). 

(Here follow quotations from several cases.) 


The Commission then said (R. 127): ! 

“While the act does disclose a policy of Con¬ 
gress of the nature alleged by complainants] and 
when this Commission acts in response to some 
duty imposed or authority created by the net it 
must act in such manner as to give effect to the 
legislative purpose, we must reject complainants’ 
contention that we can assume jurisdiction and act 
to carry out that policy independently of |some 
duty imposed or authority created by the act.j We 
are invested with no roving commission to barry 
out the policy of Congress; our powers are those 
delegated to us by the various sections of the In¬ 
terstate Commerce Act and other acts which define 
the standards of right and obligation and delegate 
to us the function of finding the facts, determining 
the issues, and making the regulations necessary 
to give effect to those standards. We have herein¬ 
above examined the sections of the act relied dpon 
and found therein no delegation of authority to 
act upon the state of facts herein presented. State¬ 
ments of the courts above quoted as to our ex¬ 
tensive powers to carry out the legislative intent 
were made in connection with our exercise of 
powers under specific provisions of the act. | We 
cannot, in order to carry out what we conceive to 
be the legislative intent, exercise powers which 
are neither expressly delegated, nor reasonably 
necessary in order to effectuate powers which are 
expressly delegated. See Interstate Commerce 
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Commission v. Los Angeles, 280 U. S. 52; Interstate 

Commerce Commission v. Oregon-W. R. & Nav. 

Co., 288 U. S. 14” (211 I. C. C. 304). 

! 

It is evident that Justice Luhring in the District 
Court similarly construed appellant’s contention, for he 
said in his opinion: 

“The so-called ‘pervasive spirit’ of the act is 

of no avail” (R. 182). 

The appellant has apparently been convinced by 
the decision of the Commission, or by the decision of 
Justice Luhring, or otherwise, that it went too far in 
claiming that the Commission could exercise powers 
which were not conferred, merely because it might 
think thereby to accomplish desirable ends. It is also 
apparently convinced that the various sections of 
the Act referred to in its complaint and argued 
before the Commission do not confer the power. It, 
therefore, concentrates upon a single paragraph of a 
single section of the Act. Be it noted, however, that 
this same paragraph of this same section was duly con¬ 
sidered by the Commission in the first case; by the Su¬ 
preme Court of the District of Columbia in the first 
mandamus case; by this Court on the appeal from the 
first mandamus case; and by the Supreme Court in re¬ 
viewing and affirming the decision of this Court upon 
certiorari in the first mandamus case, and that it was 
also considered by the Commission in the second case 
and by the District Court in the case at bar. 

The Shreveport Case. 

Appellant’s argument on Section 3 (1) consists 
of three main points: First, that there is discrimina- 
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tion against interstate commerce under the rulq laid 
down in the Shreveport Case ( Houston , etc., Ry. Co. v. 
United States , 234 U. S. 342); Second, that the Coihmis- 
sion, in reaching the conclusion that Section 3 (1) did 
not confer authority to grant the relief prayed, made 
some inaccurate remarks; and Third, (but feebly)| that 
there is discrimination in the ordinary sense against 

i 

the appellant and in favor of other companies. 

The Shreveport Case was also strongly urgeci be¬ 
fore the Supreme Court in the first mandamus case, 
and before the Commission and Justice Luhring ip the 

i 

second case, but, in fact, it has no bearing whatso¬ 
ever. 

Appellant contends, as we understand it, that Sec¬ 
tion 3 (1), under the rule in the Shreveport Case, 
authorizes the Commission to eliminate discriminations j 
against interstate commerce, that the payments pro¬ 
vided in the Operating Agreement constitute dis¬ 
criminations against appellant’s interstate commerce, 
and that the Commission is, therefore, authorized to 
order such changes in the payments as will 
equitable allocation of the total amounts necessarily 
payable under the Operating Agreement. Appellant 
also asserts that the doctrine of the Shreveport Case 
was definitely adopted as a part of the Interstate Com¬ 
merce Act by paragraphs (3) and (4) of Sectiop 13, 
which were incorporated by the Transportation Act of 
1920. 

Appellant’s argument evinces an utter misconcep¬ 
tion of the Shreveport Case. 

Section 3 (1) prohibits discriminations, not oiily in 
favor of or against particular persons, but also in favor 
of or against any particular locality or any particular de- 
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scription of traffic. In the Shreveport Case, local 
intrastate rates between Houston and Dallas, Texas, to 
points between those cities and the eastern Texas state 
line, were lower than the interstate rates between 
Shreveport, Louisiana, and these same intermediate 
points. Consequently, they worked a discrimination 
in favor of Dallas and Houston (localities) and against 
Shreveport (a locality). They also worked an ad¬ 
vantage in favor of intrastate traffic between Dallas 
and Houston and the Texas points (a particular descrip¬ 
tion of traffic) and against interstate traffic between 
Shreveport and the Texas points (a particular descrip¬ 
tion of traffic). The order of the Commission, di¬ 
rected the railway companies to cease and desist from 
exacting any higher rates for interstate traffic than 
were charged for intrastate traffic. The Supreme 
Court upheld the order of the Commission, and further 
held that the carriers might comply with the order, 
not alone by lowering the interstate rates, but, in the 
alternative, by raising the intrastate rates so as to 
eliminate the discrimination. 

The case, thus, on the facts, relates solely to 
rates , and there would have been no doubt in respect 
to the Commission’s power, had it not been for the 
supposed lack of power in Congress to touch intra¬ 
state rates and the supposed effect of the proviso in 
Section 1 of the Act that the provisions of the Act 
j shall not apply to the transportation of persons or 
property wholly within one state (234 U. S. 1. c. 350, 
356). There is not the slightest suggestion in the 
Shreveport Case that the Court intended to broaden 
the basic powers of the Commission under Section 
3. It removed a supposed restriction from those 
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powers, but it did not establish any new powers. 
Furthermore, it did not even suggest that Sectipn 3 
(1) affected a carrier in any other than its conqunon 
carrier activities. 

The other cases upon which counsel rely ai re¬ 
stating the rule in the Shreveport Case (Boarfi v. 
Great Northern Railway Company, 281 U. S. 412; 
United States v. Louisiana, 290 U. S. 70, 74; Flbrida 
v. United States, 292 U. S. 1, 5, and Ohio v. United 
States, 292 U. S. 498) (pages 42, 50, 51 of Appellant’s 
Brief) show clearly that the Shreveport Case is jthus 
limited to conflicts between intrastate rates and in- 

j 

terstate rates. So, too, does paragraph (4) of Sec- 
tion 13, which (as appellant asserts and the Qreatj 
Northern case holds) enacted into law the principle of 
the Shreveport Case. The inclusion of the words “prac¬ 
tice” and “charge,” in paragraph (4), does not 
broaden its effect. The application of the word 
“practice” in the Act is definitely confined to acts 
or things belonging to the same general class as 
those meant by the words associated with it ( Bal¬ 
timore & Ohio Railroad Co. v. United States, 277 U. 
S. 291, 1. c. 299, 300; Missouri Pacific Railroad Com¬ 
pany v. Norwood, 42 F. (2d) 765, 1. c. 769). iThe 
same is true of the word “charges,” connected ds it 
is with the words “rate” and “fare.” In every case 
where the words “rates, fares and charges” are lised, 
they mean rates, fares and charges directly connected 
with transportation. On the principle of ejubdem 
generis, the word “charges” means charges of the 
same character as the rates and fares previously 
referred to, and whenever it is used separately, it is 
used in this sense (Cf. Baltimore & Ohio R. R.\ Co. 
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v. United States, 277 U. S. 291, 299, 300). In other 
places throughout the act, sometimes the three words 
“rates, fares and charges” are used together. Some¬ 
times the words are used separately. When used 
separately, the word “rates” will be found to refer 
always (except in Section 15 (a) where it is ex¬ 
pressly provided that the word shall be deemed the 
equivalent of the words “rates, fares and charges 
and all classifications, regulations, and practices, relat¬ 
ing thereto”) to rates for the carriage of freight; the 
word “fares,” to rates for the carriage of passengers; 
and the word “charges,” either to rates for the car¬ 
riage of freight, rates for the carriage of passengers 
and incidental exactions combined, or sometimes to 
incidental exactions directly related to transporta¬ 
tion, such as icing charges, storage charges, de¬ 
murrage charges, etc. When used in the latter sense, 
it is usually accompanied by a word descriptive of 
the character of the exactions, such as “icing,” “stor¬ 
age,” “demurrage,” etc. 

The following are some of the sections where one 
or more of these phrases occur: Section 1 (4), (5) 
and (6); Section 2; Section 3 (2) and (3); Section 
4 (1) and (2); Section 6 (1), (2), (3), (7) and (11); 
Section 10 (1), (2) and (3); Section 13 (3) and 
(4); Section 15 (1), (3), (6) and (13); Section 15 
(a). 


Wherever rights in or the use of physical facilities 
are involved, the word “terms” or the word “com¬ 
pensation” is used, e. g., in paragraph (15) of Section 
1, relating to emergency requirements for the joint use 
of terminals, the phrase is: 
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“And upon such terms as between the carriers 
as they may agree upon or, in the event of their 
disagreement, as the Commission may, after sub¬ 
sequent hearing, find to be just and reasonable.” 


In paragraph (4) of Section 3, the phrase is: 

“And for such compensation as the carriers 
affected may agree upon or, in the event of a 
failure to agree, as the Commission may fix; as 
just and reasonable.” 

Discrimination Against Interstate Commerce Necessarily 
Implies Different Treatment As Between 
Interstate and Intrastate Commerce. 


It seems too clear for controversy that a dis¬ 
crimination against interstate commerce means a dis¬ 
crimination as between interstate commerce and some¬ 
thing else. That something else, of course, must neces¬ 
sarily be intrastate commerce. 


As the Court said in Missouri Pacific Railroad 
Company v. Norwood, 42 F. (2d) 765, with reference 
to paragraphs (3) and (4) of Section 13: 

“* * * these subdivisions of the section 

i 

refer only to practices which tend unduly to! dis¬ 
criminate in favor of intrastate commerce! and 
against interstate and foreign commerce—herb, all 
commerce is equally affected and in the same man¬ 
ner by these state statutes” (1. c. 771, 772). 

The cases cited by appellant put this beyond cavil. 
The expression quoted by appellant from the case of 
Ohio v. United States, supra, “an undue revenue! bur¬ 
den upon interstate commerce,” when read in itb con¬ 
text demonstrates this conclusion. The Court used 

i 

that expression with reference to the statement yvhich 
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immediately preceded, which related to the Commis¬ 
sion’s finding that certain intrastate rates “were unduly 
preferential to persons and localities in Ohio, unduly 
prejudicial to persons and localities without the state.” 

There is not the slightest suggestion or hint in any 
of these cases that a burden which bears equally upon 
interstate commerce and intrastate commerce (which 
the alleged burden here involved obviously does) is a 
discrimination against interstate commerce. Nor is 
there the slightest suggestion anywhere in the appel¬ 
lant’s complaint before the Interstate Commerce Com¬ 
mission, or anywhere else in the record, or in the briefs, 
that there has been any discrimination by this appellee 
against interstate commerce, in favor of intrastate com¬ 
merce, or in favor of anything else. 

Furthermore, there cannot be found anywhere in 
the record any suggestion that this appellee has dis¬ 
criminated against the appellant with respect to any 
activity or duty of the appellee as a common car¬ 
rier. The allegations are all with respect to purely 
proprietary relationships (the basis of the division 
of interest and tax payments), entirely unconnected 
with this appellee’s character as a common carrier. 
The only suggestion of anything else is at page 80 
of appellant’s brief (and we believe that this is the 
only place in the brief where paragraph (3) of Sec¬ 
tion 3 is applied). Appellant’s counsel there say: 

“It is reasonably clear that the unequal and 
discriminatory charges exacted by the Terminal 
Company come within the condemnation of para¬ 
graph (3) as well as paragraph (1) with respect 
to certain activities of the Terminal Company, 
such as the interchange of loaded and empty 



25 


freight cars and the interchange of passengers, 
baggage, mail and express, between the tbnant 
lines.” ! 

I 

We cannot understand or explain this statement 
of appellant’s able counsel, except on the theory that 
it is inadvertent, because there is not the slightest 
basis in the record for it. Appellant’s complainf be¬ 
fore the Commission and its amended petition iii the 
District Court will be searched in vain for any al¬ 
legation regarding discrimination in the particular ac¬ 
tivities referred to. Doubtless, what counsel intended 
to say was that, if there had been discrimination. in 
respect to these matters, such discrimination would 
come within the condemnation of paragraph j (3). 
Even if this conclusion were correct, it would |have 
to be supported by allegations of fact in the bom- 
plaint, and there are none such. Certainly, as above 
indicated, there is no basis in the record for | any 
argument that any such activities are within the scope 
of the present case. 

Counsel for appellant at page 33 of their brief say 
with reference to the Shreveport case: “As the Court 
says, all of the power of Congress in this respect was 
vested in the Commission.” 

Of course, this is not what the Court said, jand, 
of course, Congress could not delegate all of its pbwer 
to the Commission. It could and did lay down a 
rule of conduct, with power in the Commission to find 
the facts and apply the rule ( Schechter Poultry Cor¬ 
poration v. United States , 295 U. S. 495, 539). 

Appellant’s Criticisms of Commission’s Report^ 

Having failed to make an impression upon the 
Commission’s report by a frontal attack, counsel for 











26 


appellant undertake to accomplish the result by 
guerrilla warfare. They attack particular statements 
of the Commission's report, which are correct enough, 
but, whether correct or not, are not in any way nec¬ 
essary to the conclusion reached by the Commission. 

The first statement attacked is the statement of 
the Commission that discrimination between shippers 
was the thing aimed at by paragraph (1) of Section 
3 and that discrimination between common carriers 
is not comprehended by that paragraph (R. 117). 

While counsel vigorously flay the Commission for 
reaching this conclusion, they themselves, only a few 
pages further on, proceed to demonstrate it. They 
devote some eleven pages, beginning at page 80, to 
elaborating the proposition that the Act “had for its 
primary purpose the protection of shippers” (Appel¬ 
lant’s Brief, 83), and that “‘interstate commerce’ and 
‘interstate shippers’ are so identified in the law that 
the expressions are frequently used interchangeably” 
(Appellant’s Brief 88). So the statement of the Com¬ 
mission would appear to be correct on the face of 
appellant’s own brief. 

Of course, the Commission did not intend, by say¬ 
ing that discrimination between shippers was the only 
thing aimed at, that discrimination for or against 
particular localities or descriptions of traffic were not 
included within the prohibition of the paragraph, or 
that other discriminations described in the paragraph 
were excluded. The Commission was contrasting the 
relation of the shipper to the carriers with the car¬ 
riers’ relations to each other. It emphasized that the 
relations of the carriers to each other as carriers was 
covered by paragraph (3) of Section 3, and not by 




paragraph (1). Of course, if a common carrier ijs it¬ 
self a shipper, then it would come within the provisions 
of paragraph (1) as a shipper. 

Thus construed, it is plain that the holding of 
the Commission is correct. 

That the purpose of paragraph (1) was to protect 
shippers is plain from the decisions of the courts! and 
of the Commission. j 

In Texas & Pacific Railway Company v. uiiited 
States , 289 U. S. 627, the court says: j 

“The purpose of Sections 2, 3 and 4 (49 tJ. S. 
C. A., Secs. 2-4), as exhibited by committed re¬ 
ports and explained by those in charge of the 
bill in Congress, was to prevent unjust discrimina¬ 
tion resulting from existing practices. Similar 
commodities were, without reason or excuse, j car¬ 
ried at different rates. Shippers similarly situated 
were put on unequal terms. Producers and con¬ 
sumers at points of origin and destination Were 
prejudiced by unequal treatment in the matter of 
rates or service. Obviously, localities of origin or 
destination might also be prejudiced by uhdue 
discrimination. One of the most prevalent and 
reprehensible practices at which the act was aimed 
was the charging of a less or an equal ratd for 
a longer haul upon the same line or route. The 
act was passed for the protection of those who pay 
or hear the rates. The standards it establishes are 
transportation standards, not criteria of general 
welfare” (1. c. 638). j 

In Oregon Short-Line Railway Co. v. Northern 
Pacific Railroad Company , 61 Fed. 158 (C. C. A]. 9), 
Mr. Justice McKenna, then circuit judge, said, with 
reference to this paragraph: 
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“The first part of this section prohibits prefer¬ 
ence to persons, firms, or corporations, and to 
localities and traffics, and prohibits the subjecting 
of either to prejudice or disadvantage. The evi¬ 
dence shows that there was no preference given 
any person, firm, or corporation in the sense of 
this section, and no traffic or locality is complain¬ 
ing, unless the complaint of appellant is such. 
But we do not think it is competent for a railroad 
company to appropriate the grievance of a traffic 
or locality under Section 3, and complain on ac- 
court of it” (1. c. 159, 160). 

In Delaware, etc., Railroad Company v. Kutter, 
147 Fed. 51 (C. C. A. 2), the court says: 

“The wrong prohibited by the section is a dis¬ 
crimination between shippers” (1. c. 63). 

In Discontinuance of Inland Stations in New York 
City, 173 I. C. C. 727, the Commission says with refer¬ 
ence to paragraph (1): 

“There is no merit to this contention. The 
wrong prohibited by Section 3 is a discrimination 
between shippers” (1. c. 738). 

In Oklahoma-Arkansas Telephone Company v. 
Southwestern Bell Telephone Company, 183 I. C. C. 
771, the Commission, in its report, says: 

“The legislative history of this paragraph of 
Section 3 appears to support the view that dis¬ 
crimination between shippers was the only thing 
aimed at. If this were not so, the provisions of 
Section 3 (3), which specifically prohibit dis¬ 

crimination between carriers of passengers or prop¬ 
erty, would seem to be superfluous. We are con¬ 
strained to hold, therefore, that a situation of 
prejudice or preference between common carriers 
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is not comprehended by the provisions of Section 
3 (1)” (1. c. 774). | 

I 

Section 3 Applies Only to Discriminations in Copimon 
Carrier Activities, Not to Differences in 
Proprietary Transactions. 

Even if the Commission were wrong in its remarks 
about paragraph (1) of Section 3, it would not matter, 
because there is no suggestion anywhere in the Act or 
the decisions that paragraph (1) of Section 3 prohibits 
discriminatio n by a carr ier_in.any ..other than -its-- -com- \ J 
mon carrier activities. A railroad company, of course, » 
owes no duty to buy railroad equipment from all the 
manufacturers of railroad equipment, because has 
bought from one. It owes no duty to pay Smith a cer¬ 
tain price for the coal bought from him because it has 
already paid that same price to Jones. It owes ncj duty 
to sell Brown a worn-out locomotive because if has 
sold White a worn-out locomotive. The proposition is 

I 

so obvious that further illustrations are superfluous. 

“There is no doubt that common carrier^ sub¬ 
ject to the Interstate Commerce Act may have 
activities which lie outside the performance of 
their duties as common carriers and are notj sub¬ 
ject to the provisions of the Act” (Kansas City So. 
Ry.,Co. v. United States, 282 U. S. 760, 1. c. 764). 

The principle that Section 3 applies only tp rail¬ 
roads in their capacity as common carriers, and not 
to railroads in the exercise of their proprietary Rights, 
is made plain by a series of decisions of the Supreme 
Court contrasting the obligations of railroads as!com¬ 
mon carriers and their rights as private property 

i 

owners. 


i 
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A leading case is Donovan v. Pennsylvania Rail¬ 
road Company, 199 U. S. 279, where it was held that 
a railroad company could make an exclusive contract 
with a bus and transfer company and that it need not 
extend similar facilities to hack drivers generally be¬ 
cause it ov^ed no duty, either at common law or by 
statute, to such hack drivers. The doctrine of this 
case is firmly established by the decisions of this court 
in Delaware, Lackawanna & Western R. R. Co. v. Town 
of Morristown, 276 U. S. 182, and Black and White 
Taxicab Company v. Brown and Yellow Taxicab Com¬ 
pany, 276 U. S. 518. 

See, also, Express Cases, 117 U. S. 1 (exclusive 
contract with express company); Railroad Company v. 
Pullman Company, 139 U. S. 79 (contract with sleep¬ 
ing car company); Santa Fe, Prescott & Phoenix Rail¬ 
way Co. v. Gtant Brothers Construction Co., 228 U. S. 
177 (transportation of contractor’s outfit); Clough v. 
Grand Trunk Western Ry. Co., 155 Fed. 81 (transporta¬ 
tion of circuS); Sager v. Northern Pacific R. R. Co., 
166 Fed. 526 (transportation of circus); Matter of 
Railroad-Telegraph Contracts, 12 I. C. C. Rep. 10, 11 
(contract with telegraph company); Merchants Cotton 
Press & Storage Company v. I. C. R. Co., 17 I. C. C. 
98 (cotton compress service); Southwestern Produce 
Distributors V. Wabash R. Co., 20 I. C. C. 458; Andrews 
Brothers Company v. Pennsylvania R. Co., 38 I. C. C. 
165 (auctions at terminal freight house); Andrews 
Brothers Company v. Pennsylvania R. Co., 123 I. C. C. 
733; Williams Thompson Company v. A. & W. R. R., 
126 I. C. C. 417 (lease of warehouse); Uniform System 
of Accounts, 171 I. C. C. 557 (coal mines). 
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It is clear, without demonstration, that, when 
the twelve railroad companies organized the Ter¬ 
minal Company, they entered into an agreement re¬ 
garding the ownership, control and physical use of 
its facilities, and agreed among themselves upon the 
manner in which should be allocated the interest and 
taxes upon the facilities which they acquired an un¬ 
limited right to use, and of which they were in ef¬ 
fect the equitable owners ( Chicago, Milwaukee j, St. 
Paul & Pacific Railroad Company v. Des Moines > etc., 
Railroad Company, 254 U. S. 196). The Terminal 
Company’s relation to them was purely a proprietary 
relationship, and in no sense a common carrier j rela- / 
tionship. I 

Capital Charges Versus Rentals. 

The other remark of the Commission which of- 

I 

fends counsel for appellant is to the effect th^t in¬ 
terest and taxes payable under the Operating Agree¬ 
ment are capital charges. The Commission’s analysis 
of these payments and its conclusions are sound and 
speak for themselves (R. 118), but, as a matter of 
fact, it makes no difference whether the payments 
are denominated “capital charges” or “rental^” or 
“operating expenses.” Appellant itself so statfes at 
page 98 of its brief. Whether they are prqperly 
called capital charges, rentals, or operating expanses, 
they have no relation whatsoever to the Terfninal 
Company’s duties as a common carrier. They are 
payable to it by reason of a private agreement relat¬ 
ing to the Terminal Company’s property in its phys¬ 
ical sense, and determining the proportions in Which 
the outgo of the Terminal Company for interest and 
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taxes should be divided among the proprietary com¬ 
panies as equitable owners and users of the prop¬ 
erty. Even if the alleged grievance of the appellant 
had related to the manner in which operating ex¬ 
penses of the Terminal Company were allocated to 
the various proprietary companies (Section 6 of Ar¬ 
ticle II of the Operating Agreement, R. 65, 66) 
(which it does not), the situation would be no dif¬ 
ferent. The allocation of these operating expenses 
is purely a proprietary matter having no possible re¬ 
lation to the Terminal Company’s duties as a com¬ 
mon carrier. 

The Commission used the criticised expression, 
arguendo, in concluding that the term “charges be¬ 
tween such connecting lines” related only to charges 
made by a tailroad company in its capacity as a 
common carrier, and not to charges made to another 
railroad company for the physical use of the prop¬ 
erty of the first company. This is shown by the lan¬ 
guage immediately following. We think it appro¬ 
priate here to quote in full the Commission’s re¬ 
marks on this particular subject: 

“There is here no complaint that equal facil¬ 
ities for the interchange of traffic are not ac¬ 
corded, as complainants have the right to use the 
terminal facilities to the full extent they may re¬ 
quire. There is no complaint that reasonable, 
proper, and equal facilities for the receiving, for¬ 
warding, and delivering of passengers or prop¬ 
erty have been denied. Nor is there complaint 
of undue 1 prejudice in the distribution of traffic 
not specifically routed by the shipper. Com¬ 
plainants must therefore rely on the clause that 
carriers ‘shall not discriminate in their rates, 
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fares, and charges between such connecting 
lines.’ ‘Rates’ as used in the act has reference 
to charges for the carriage of freight, excejpt in 
section 15a, where it is expressly provided that 
the word shall be deemed the equivalent of the 
words ‘rates, fares, and charges, and all clas¬ 
sifications, regulations, and practices relating 
thereto;’ and ‘fares’ has reference to charged for 
the carriage of passengers, while ‘charges’ has 
reference either to rates or fares, or to incidental 
exactions directly related to transportation, Isuch 
as icing charges, demurrage charges, etc. The 
question is here presented whether ‘charges^ can 
have reference to payments for interest and 
taxes made by the proprietary companies by 
reason of their ownership of the terminal icom- 
pany. Where rights in, or the use of, physical 
facilities are involved, the act uses the words 
‘terms’ or ‘compensation,’ as in section 1 (15) and 
3 (4). 


“Complainants contend that the reference to 
these interest and tax charges as ‘capital charges’ 
in our report in Missouri-K.-T. R. Co. v. Kansas 
City Term. Ry. Co., supra, at page 224, waS er¬ 
roneous, and that as under the Commission’s ac¬ 
counting classification these payments are charge¬ 
able under the head ‘joint-facility rents,’ the^ are 
in the nature of operating expenses in the sense 
that they are a necessary expense of operation in 
arriving at net railway operating income and are 
paid out of the revenue before any return cafn be 
realized on the value of the property employed in 
the service. Taxes are not, and have never teen, 
regarded as operating expenses. And interest pay¬ 
ments do not arise from, nor are they dependent 
upon, the use or operation of railroad properties, 
but are payments arising out of money borrowed 
for capital investment. Complainants contend that 
if interstate commerce be burdened by exp^ndi- 
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tures which tend to cripple a carrier and disable 
it for the performance of its public duties, then it 
is of no consequence whether this injurious result 
comes about by the payment of capital charges or 
otherwise. 1 But that contention leads directly back 
to complainants’ reliance upon the asserted gen¬ 
eral policy of Congress which complainants derive 
from the act as a whole, whereas we are now 
examining complainants’ contention that the act 
contains express authority for the granting of the 
relief sought. 

“Under the principle of ejusdem generis we 
conclude that ‘charges’ in this paragraph has refer¬ 
ence to charges made by a carrier in its capacity 
as a common carrier, and does not refer to interest 
and taxes upon capital investments, which are pay¬ 
ments made on account of vested proprietary 
rights, however burdensome such interest and tax 
charges may prove to be. The mere existence of 
a hardship does not confer on us jurisdiction to 
relieve from that hardship” (R. 117, 118, 211 
I. C. C. 296, 297). 

The Commission Was Clearly Right in Deciding That 
Congress Had Not Conferred upon It the Power To 
Do What Appellant Asked. So Drastic a Power, if 
Constitutional, Could Be Conferred Only by Express 
Language. 

The Supreme Court in several cases has emphat¬ 
ically held that a power to invade the fundamental 
proprietary interests of railroads must be found in 
express language, and that general provisions are not 
to be contorted into such an authority, especially where 
an unusual and drastic result would be achieved—a 
result which Congress would naturally have put into 
words if it had intended its accomplishment to be 
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within the power of the Commission. Thus, in Inter¬ 
state Commerce Commission v. Los Angeles, 280 IJ. S. 
52, the Court held that the Interstate Commerce Com¬ 
mission had no power to require the construction; of a 
union station by railroad companies. As here, an at¬ 
tempt was made to create the power out of certain 
general provisions of the Act and the use of previous 
expressions of the court with reference to the policy of 
Congress expressed in the Transportation Act. j The 
Court pointed out that 

“there is nowhere express authority for the estab¬ 
lishment of union passenger stations, compulsory 
or otherwise” (1. c. 67), 

i 

i 

and that 

“If it was to be clothed with the power to require 
railroads to abandon their existing stations and 
terminal tracks in a city and to combine for the 
purpose of establishing in lieu thereof a new union 
station, at a new site, that power we should expect 
to find in congressional legislation” (1. c. 68 )|. 

i 

In Interstate Commerce Commission v. Oregon - 
Washington & Navigation Company, 288 U. S. 14, the 
Court held that an order of the Commission was invalid 
which required the railroad company to extend it? line 
of railroad to a connection with the Southern Pacific, 
and that the phrase “and to extend its line or lines,” 
incorporated as a part of paragraph (21) of Section 1 
authorizing the Commission to make orders requiring 
carriers to provide safe and adequate facilities for! per¬ 
forming car service, was not sufficient to create a 
wholly independent subject of jurisdiction, but was 
limited to extensions directly relating to car serv¬ 
ice. The Court said that, “if Congress were intending 
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to grant to the Commission a new and drastic power'’ 
of this character, “the intention would be expressed 
in more than a clause in a sentence dealing with car 
service” (1. c. 35). 

In State of Texas v. Eastern Texas R. R. Co., 258 
U. S. 204, it was held that paragraphs (18) to (20) 
of Section 1 of the Interstate Commerce Act did not 
authorize the Interstate Commerce Commission to con¬ 
trol the abandonment of an intrastate railroad, whose 
situation and ownership were such that interstate and 
foreign commerce could not be burdened or affected by 
a discontinuance of its business. The Court, after 
pointing out that the intention of the Act was not to 
affect intrastate commerce any further than was nec¬ 
essary, said that 

“had there been a purpose here to depart from the 
accustomed path * * * it is but reasonable to 

believe that that purpose would have been very 
plainly declared” (1. c. 217, 218). 

We have here the same sort of situation. It is a 
matter of common knowledge (and it cannot be assumed 
that Congress was ignorant of facts so well known) that 
the railroads of the country are parties, not only to 
numerous joint facility agreements, but to leases and 
trackage agreements by the thousands, many of them 
for long terms, and involving property interests run¬ 
ning into hundreds of millions of dollars. Many of 
these agreements date back for years and have been 
amended and supplemented from time to time. The re¬ 
sult is an intertwining of property rights, estoppels, 
obligations and mutual concessions constituting such a 
complicated structure that it would be difficult, if not 
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impossible, for a human tribunal to so disentangle them 
as to arrive at the present true equities of the \ivhole 
situation. 

Can it be assumed that Congress, with the knowl¬ 
edge of all of these agreements and of the complicated 
character of these relationships, intended to disturb 
them—without any consideration being given to iihem, 
without any committee reports, without any debates in 
Congress, without any hearings, and without any notice 
to the carriers of such intention? 

On the contrary, if Congress had so intended, v^ould 
it not have discussed the matter thoroughly, would it 
not have asked the Commission to make an investiga¬ 
tion of the practicability of such action, would it not 
have provided hearings and invited the carriers to pre¬ 
sent their views? In other words, would it not have 
proceeded as it did with the other important provibions 

i 

of the Interstate Commerce Act? And finally, if it 
decided to enact any such provision, would it not have 
specified the precise kinds of contracts which it in¬ 
tended should be subject to being set aside, and the 
exact conditions, if any, under which the Commission 
might fix the compensation to be paid for the use of 
terminals by carriers which have previously contracted 
therefor, have set up the machinery for making the 
necessary ascertainments and findings by the Commis¬ 
sion, and have provided for the adjustment of the 
various complicated property rights and interests Tillich 
would inevitably be required? Is not the absence of 
these provisions conclusive evidence that Congress had 
no such intention? Does not the fact that Congress 
did, by paragraph (4) of Section 3 of the Interstate 
Commerce Act after considerable debate and careful 
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committee reports, enact that carriers, not entitled by 
contract to use the facilities of another carrier, could 
acquire the right to use them by the power of eminent 
domain, and then only when the parties have been 
unable to agree, conclusively demonstrate that Congress 
had no intention of disturbing the contracts of those 
who had already agreed upon the terms of use? 

In fact, Congress could not, in view of the Fifth 
Amendment, either directly or by conferring power 
upon the Commission, thus destroy the Operating 
Agreement (which is a valuable property right in 
the Terminal Company and in the bondholders of 
the Terminal Company) without providing just com¬ 
pensation ( United States v. Chicago, Milwaukee, St. 
Paul & Pacific Railroad Company, 282 U. S. 311, 324; 
Monongahela Navigation Company v. United States, 
148 U. S. 312; Adair v. United States, 208 U. S. 161, 
180; Offield v. New York, etc., Company, 203 U. S. 
372; Railroad Retirement Board v. Alton Railroad 
Company, 295 U. S. 330, 357). 

The appellant does not really want the “burden” 
removed. It does not want to be relieved of the con¬ 
tract and left stripped bare of requisite terminal 
facilities. It wants the payments for interest and 
taxes readjusted all around, while it retains its equal 
ownership in the property and the other benefits of 
the contract. It prays that the Terminal Company be 
ordered “to cease and desist from asking, demanding 
or requiring the payment from the tenant lines of 
proportions of interest and taxes in excess of or less 
than those so found by it to be just, reasonable, eq¬ 
uitable and nondiscriminatory, and likewise order¬ 
ing the tenant lines to cease and desist from paying 







such contributions to interest and taxes on any other 
than the basis so found by the Commission to be;just, 
reasonable, equitable and nondiscriminatory” (Rec. 
52, 53). This means that the Commission would not 

I 

only relieve the appellant of a part of the payments 
which it has contracted to make, but that it Would 
have' to impose on the other proprietary companies 
larger payments than those proprietary companies 
have contracted to make. Where can the power be 
found in the Act to impose this burden on these 
other companies? No such provision is pointed; out 
by appellant, and none exists, not even a general ex¬ 
pression which could be claimed to have such ah im¬ 
plication. 

Again, even if the Commission undertook tq re¬ 
apportion among the proprietary companies the : pro¬ 
portions of interest and taxes to be paid, could} the 
matter stop there? Obviously not. All of the terms 
of use would have to be readjusted. Rough; and 
ready bases of apportioning operating and main¬ 
tenance expenses are in force. These are not wholly 
scientific, but were adopted as a convenient method, 
and, as shown on the face of the Operating Agree¬ 
ment, in consideration of the present basis of appor¬ 
tioning interest and taxes. The entire contract tjerms 
would have to be revised in order to do equity aipong 
the parties. 

Nowhere in the complaint is there any offer or 
even suggestion that the appellant will surrender^ the 
benefits of the Operating Agreement or the propri¬ 
etary interest which it has in the Terminal Com¬ 
pany’s property. Not only is it impossible to ; seg¬ 
regate and destroy one essential provision of the; Op- 
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erating Agreement without destroying the entire 
agreement, but it is likewise impossible to destroy the 
Operating Agreement without destroying the Stock 
Trust Agreement, which, by its terms, is inextricably 
intertwined with the Operating Agreement. If these 
agreements are destroyed, how can the Kansas City 
Southern retain a one-twelfth ownership in the Ter¬ 
minal Company while repudiating the agreements, in 
consideration of which this ownership was obtained? 
If there were any disturbance of the contracts, would 
it not inevitably follow that a readjustment of owner¬ 
ship must be made in order that any modicum of 
justice should be attained? And yet, it is obvious 
that the Commission would have no power whatso¬ 
ever to carve the Terminal Company up and redis¬ 
tribute it among the proprietary companies. 

Appellant seems to assume that the Commission 
could order the contributions for interest and taxes 
to be reapportioned, leaving all of the parties bound 
by the Operating Agreement to pay to the Terminal 
Company their respective proportions of operating ex¬ 
penses and to comply with all of the other terms 
of the contract, including, so far as the bondholders 
are concerned, the obligation to pay interest and 
taxes. But such is not the case. It is a general 
principle that, if a contract is set aside in the exer¬ 
cise of the police power of the State or of Con¬ 
gress because such contract would otherwise prevent 
the lawful exercise of such pow T er, the parties to 
the contract are relieved from their obligations un¬ 
der the contract (except in those cases where the 
provisions are clearly and distinctly severable). They 
cannot be required, in obedience to a paramount 
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power to submit to the loss of the benefits of the 
contract, and, at the same time, be required to bear 
the burdens of the contract, which were assumed 
only in consideration of the benefits of which the 
parties are being deprived. If the contract i$ set 
aside because of its interference with the police power, 
it is set aside for all purposes, not simply foij the 
purpose of depriving one party of its benefitsl It 
is as if it had never been made. 

3 Williston on Contracts, §1780. 

1 Page on Contracts, §310. j 

10 C. J., Sec. 835. j 

13 C. J., Secs. 381, 436, 440. 

I 

Taenzer v. Chicago, Rock Island and Pacific 
Ry. Co., 191 Fed. 543, 550 (C. C. A|. 6). 


Davis v. Southern Pacific Company, 235 


Fed. 


731, 743 (D. C. N. D. Calif.). 


These principles are applicable here, if appellant’s 
contention with respect to the Operating Agreement 
is correct. If the agreement is one to be set pside 
in the exercise of the police power, it thereby be¬ 
comes contrary to public policy and, as such, is thereby 
made an illegal agreement, if it was not so before. 

Such contracts have been referred to as “yoid” 
(New Haven R. R . Co. v. Interstate Commerce Com¬ 
mission, 200 U. S. 361, 402), and “illegal” ( Chicago 
& Alton R. R. Co. v. Kirby, 225 U. S. 155, 1. c. 165). 

In 1 Page on Contracts, §1373, it is stated that 
subsequent legislation, if it makes impossible the per¬ 
formance of the contract as written, “discharges” the 
contract. 

“The resulting effect of the Federal legisla¬ 
tion regarding interstate commerce is to remove 
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the question of rates from the realm of private 
contract” ( Baltimore, etc., R. Co. v. La Due, 128 
App. Div. (N. Y.) 594, 598, 112 N. Y. S. 964). 

j 

If Congress has legislated that the Commission 
has power to set aside any contracts or burdens 
“however incurred or created,” it is under the same 
police power which has rendered unenforceable con¬ 
tracts in regard to rates—the power to regulate inter¬ 
state carriers. If, therefore, contracts in regard to 
rates are “void,” “illegal” or “removed from the realm 
of private contract,” then, on complainant’s construc¬ 
tion of the Act, all carrier contracts, most certainly 
all contracts regarding the use of other railroad’s fa¬ 
cilities, are “void,” “illegal” and “removed from the 
realm of private contract.” As such, “they will not 
be enforced at the suit of either party.” In other 
words, if the provision in regard to interest and taxes 
were rendered unenforceable against the appellant 
because of the exercise of the police power on the 
subject matter, then the other provisions of the con¬ 
tract would not be enforceable on the other parties, 
and, likewise, the provisions beneficial to the Kansas 
City Southern would not be enforceable in its favor. 
The result would be a complete breakdown of the 
financial and other relationships of the parties, a com¬ 
plete destruction of the Terminal Company’s perma¬ 
nent rights for the payment of interest and taxes 
and of the bondholders’ vested guaranty by the 
proprietary companies for the payment of the prin¬ 
cipal and interest of the bonds. 

The Terminal Company would have nobody con¬ 
tractually obligated to pay its interest and taxes, and 
the bondholders would have nobody, except the Ter- 
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minal Company, contractually obligated to meet their 
interest. 

Is it to be supposed that Congress intended so 
devastating a power to be inferred from a short 
paragraph, the language of which suggests no ^uch 
meaning? Is it conceivable that the Courts should 
for so many years have failed to discover the hidden 
meaning in Section 3 (1) now disclosed by appel¬ 
lant? The answer is that no such power and no Isuch 
meaning exist. I 

Appellant’s Cases. 

The appellant cites several cases (pp. 77-83 et 
seq .), in support of its contention. A brief reference to 
some of these cases will demonstrate their inapplica¬ 
bility. J 

The quotations from the Tap Line. Cases , 234 U. S. 
1 (pp. 69, 79), have no pertinence, since the cases re¬ 
late to both paragraph (1) and paragraph (3) ar^d to 
both shippers and carriers. 

i 

Chicago, I. & L. Railway Co. v. United Statesi, 270 
U. S. 287 (p. 90), is a typical case of discriminhtion 
under paragraph (3) of Section 3. The Lake Erie re¬ 
fused to establish with an electric railroad thrbugh 
routes or joint rates for interchange switching charges. 
We quote from the court’s discussion of the effebt of 
the Commission’s order: 

“* * * order directed the steam rail¬ 

roads to remove the unjust discrimination which 
the Commission found was being practiced against 
an electric railroad, which also entered that city, 
by refusal to switch its interstate carload traffic 
and to make arrangements with it for reciprocal 
switching” (1. c. 290). i 
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Transit Commission v. United States , 289 U. S. 121, 
and the two cases before the Commission which it re¬ 
viewed, 162 I. C. C. 220 and 180 I. C. C. 439 (pp. 57, 65, 
77), did not involve Section 3 at all. It arose under 
paragraph (18) of Section 1. The Commission did not 
exercise jurisdiction to prevent any alleged discrim¬ 
ination. No discrimination was even claimed. It exer¬ 
cised jurisdiction under the express authority of para¬ 
graph (18) of Section 1, which precludes a carrier 
from extending its line without first securing the 
authority of the Commission. The Commission held 
that the extension of a line, by making a trackage con¬ 
tract instead of acquiring title, came within the Act. 
The Commission, therefore, was interested in the terms 
upon which the carrier would acquire such trackage 
rights, just as it would be interested in the price which 
the carrier might pay to acquire title to a proposed 
extension. 

United States v. Louisiana , 290 U. S. 70 (p. 50), 
and Florida v. United States, 292 U. S. 1 (pp. 35, 50, 57), 
are both based upon the express power conferred by 
Congress upon the Commission in Section 13 (4) and 
the language used is with reference to that express 
power. 

Acker v. United States, 298 U. S. 426 (p. 38), and 
West Ohio Gas Co. v. Commission , 294 U. S. 63 (p. 39), 
are both cases where it was held that wasteful expendi¬ 
tures could not justify high rates. The utilities were not, 
and could not have been, ordered to cease the expendi¬ 
tures; but they could be and were denied any benefit 
from them in the fixing of rates. 






The language quoted from Davis v. Farmets Co¬ 
operative Equity. Company, 262 U. S. 312, 317, (p. 84), 
relates solely to the general policy of the Act. 

In Railroad Commission of Wisconsin v. Chicago, 
Burlington & Quincy R. R. Co., 257 U. S. 563 (p. 55), 
the Commission had ordered increases in passenger 
interstate fares in compliance with the mandate of 
Section 15a. The Wisconsin Commission denied a cor- 
responding increase in intrastate fares because of the 
maximum fare provision of the Wisconsin stktutes. 

i 

The Interstate Commerce Commission found that this 
constituted a discrimination against interstate commerce 
and ordered the intrastate fares increased. The re¬ 
marks of the court about the policy of the Transporta¬ 
tion Act had reference to the express powers conferred 
by Section 13 (3) and (4) and Section 15a, to !which 
the policy of the Act as expressed by the court was 
quite germane. 

The same general observation applies to Texas and 
Pacific Railroad Company v. Gulf, Colorado & Santa 
Fe Railway Company, 270 U. S. 266; Texas v. pnited 
States, 292 U. S. 522; Colorado v. United States, 271 U. 
S. 153 (pp. 83 to 87). Each of these cases mentions 
the general policy of the Transportation Act, eifher in 
a mere general statement or in connection with the 
application of some particular section of the Act.j None 
of them have any relation to Section 3 and nbne of 
them, even by implication, furnish any foundation for 
an assumption that the Commission would have power 
to remove burdens from interstate commerce without 
the authority of some specific provision in the Act. 
The case of Transit Commission v. United States, 284 
U. S. 360 (p. 116), and the two cases before the 
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Commission which it reviewed ( Long Island Railroad 
Company Abandonment, 162 I. C. C. 363, 166 I. C. C. 
671) upheld the application by the Commission of the 
specific power created by paragraphs (18), (19) and 
(20) of Section 1 of the Interstate Commerce Act re¬ 
garding the abandonment of service. What the Court 
said had reference to this specific power. 

Other cases cited call for no comment. 

In Missouri Pacific Railroad Company v. Norwood, 
42 F. (2d) 765 (affirmed in 283 U. S. 249), the Court 
thus refers to general expressions regarding the policy 
of Congress, such as those contained in the cases cited 
by appellant: 

“While the act declared this ambitious pur¬ 
pose and the construing decisions have recognized 
and striven to give full effect thereto, yet the act 
did not grant any ‘blanket 9 authority to the com¬ 
mission to effectuate such purpose. On the con¬ 
trary, Congress specified the character of matters 
committed to the commission” (1. c. 769). 

The Operating Agreement. 

Under Point III of their brief, counsel for appel¬ 
lant argue that the existence of the Operating Agree¬ 
ment is not an obstacle to the Commission’s making an 
order of the kind desired. 

To support this proposition they rely upon a num¬ 
ber of cases cited on pages 110 to 129 of their brief, 
beginning with the well-known cases of Armour Pack¬ 
ing Company v. United States, 209 U. S. 56, and Louis¬ 
ville and Nashville Railway Company v. Mottley, 219 
U. S. 467, and coming down to the Gold Clause cases 
(Norman v. Baltimore & Ohio Railway Company, 294 
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U. S. 240). A number of the cases cited haVe no 
bearing whatever because they do not involve; con¬ 
tracts. Other cases do, of course, hold, in effect, that 
contracts which undertake to control matters within 
the powers conferred upon Congress by the Constitu¬ 
tion will not prevent the exercise of these paramount 
powers of Congress. In such cases there are always 
two elements: First , the field is clearly one within 
the powers of Congress under the Constitution j and, t 
Second, Congress has unmistakably evinced its inten¬ 
tion to exercise its power over the particular subject 
matter. In some cases Congress has exercised its 
power directly. In some cases the Court may 1 have 
held that the exercise by an administrative bcjdy of 
powers and duties expressly imposed upon it by the 
specific provisions of Acts of Congress could not be 
hampered by contracts. In no case has it beeijL held 
that a valid contract can be superseded by the action 
of an administrative body, not authorized by any 
specific provision of any Act of Congress, but sought 
to be justified by a supposed plenary control over 
the parties involved—an extent of control whicli Con¬ 
gress itself has never undertaken to exercisd over 
private property. 

As the Supreme Court said in one of the 1 cases 
cited by appellant: 

“The power to fix rates when exerted is for 
the public welfare, to which private contracts 
must yield; but it is not an independent legis¬ 
lative function to vary or set aside such contracts, 
however unwise and unprofitable they may be. 
Indeed, the exertion of legislative power solely 
to that end is precluded by the contract impair- 
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ment clause of the Constitution. The power does 
not exist per se” (Arkansas Natural Gas Com¬ 
pany v. Arkansas Railroad Commission et al., 261 
U. S. 379, 1. c. 383). 

We do not discuss in detail the sections of the 
Act, other than paragraph (1) of Section 3, nor the 
alleged inherent power of the Commission to “remove 
burdens’' from appellant’s “interstate commerce.” The 
contentions regarding them, formerly made, were com¬ 
pletely disposed of by the Commission’s report (R. 116, 
117, 118, 119, 120-128) and they have now been aban¬ 
doned. The cases of State of Texas v. Eastern Texas R. 
R. Co., 258 U. S. 204; Interstate Commerce Commission 
v. Los Angeles, 280 U. S. 52, and Interstate Commerce 
Commission v. Or egoii-W ashing ton Railroad & Naviga¬ 
tion Company, 288 U. S. 14, are conclusive against 
the alleged inherent power and against the strained 
construction of Section 3 (1) urged by appellant. 

Even were there language in the Act susceptible 
of two constructions, one, that Congress conferred 
upon the Commission power to regulate the amounts 
payable by proprietary companies toward interest and 
taxes on property, of which they own the equitable 
title; the other, that such power was not conferred, 
it is a thoroughly settled principle of statutory con¬ 
struction that an interpretation which would render 
the Act unconstitutional or of doubtful constitution¬ 
ality should never be adopted if any other interpreta¬ 
tion is permissible (United States v. Delaware & Hud¬ 
son Company, 213 U. S. 366, 407; State of Texas v. 
Eastern Texas Railroad Company et al., 258 U. S. 
204, 217; Lewellyn v. Frick et al., 268 U. S. 238, 
251; Federal Trade Commission v. American Tobacco 
Co., 264 U. S. 298, 306). 
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As this Court so aptly said in the first martdamus 
case (after pointing out that the Commission’^ pow¬ 
ers are conferred only by statute and that thje spe¬ 
cific powers conferred upon it would not, of them¬ 
selves, justify the abrogation or annulment of a valid 
contract between carriers in the use of terminal fa¬ 
cilities because in its subsequent carrying out in¬ 
equalities are shown to exist): 

• ! 

“The case is, of course, different if tlie con¬ 
tract either then or subsequently violates a spe¬ 
cific law of the United States. Cf. Louisville & 
N. R. R . v. Mottley, 219 U. S. 467, 31 S. Ct. 265, 
55 L. Ed. 297, 34 L. R. A. (N. S.) 671. In 
cases in which it does not, it may well fcje that 
only the most pressing public necessity would 
justify the Congress in delegating to an admin¬ 
istrative body jurisdiction to destroy a valid con¬ 
tract and substitute another of its own making, 
and the Commission would not be justified in as¬ 
suming Congress had done so except when the 
authority was clear, for the inviolability bf con¬ 
tracts is a cardinal principle of our business and 
social life. The states are forbidden to pabs any 
law impairing them, and as far back as ^he or¬ 
dinances for the government of the Northwest 
Territory it was stated as a primary principle 
that, in the just preservation of rights and prop¬ 
erty, it is understood and declared that no law 
ought ever to be made, or have force, tha£ shall 
in any manner whatever interfere with or affect 
private contracts or engagements bona fide, with¬ 
out fraud, previously made. This is no mobe than 
the recognition of a fundamental principle, as 
true now as then, that contracts, as vesting rights 
of property, ought to be protected from inter¬ 
fering legislation” ( United States v. Interstate 
Commerce Commission , 71 F. (2d) 336, 340). 
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From this review of the facts and the law, it is 
apparent that, whether or not the matter involved is 
res judicata, the case falls clearly within the prin¬ 
ciple laid down by this Court in United States v. Inter¬ 
state Commerce Commission , 71 F. (2d) 336, and by 
the Supreme Court in United States v. Interstate Com¬ 
merce Commission, 294 U. S. 50. The conclusion seems 
inevitable that the Commission was clearly right in 
its construction of the Act, but, whether it was or not, 
it is indisputable that the Commission was not 

“plainly and palpably wrong as a matter of law,” 
and that 

“its conclusion was not so clearly erroneous as 
to call for the exercise of the extraordinary power 
involved in the issuance of mandamus.” 

It follows that the judgment of the District Court re¬ 
fusing to issue a writ of mandamus was right and 
should be affirmed. 


II. 

The Issues Are Res Judicata. 

1. The judgment of the Supreme Court of the District of 
Columbia in Case No. 82771, which was affirmed by this Court 
and by the Supreme Court, is conclusive of the issues in this case. 

It is unnecessary to repeat here the allegations of 
this appellee’s answer—which are admitted by the de¬ 
murrer, and which appear in paragraph (12) of the 
answer (R. 134). It is sufficient to say that the 
parties in Case No. 82771 were the same as the parties 
in this case, except that there was an additional party 
in that case—the Chicago Great Western Railroad 
Company—that the cause of action was the same, that 


the issues were the same and that the relief prayed 
was the same. Even the form of the suit waf the 
same. 

None of these propositions are disputed the 
appellant except that the cause of action and the is¬ 
sues are the same. We contend that they are identical. 
Appellant contends that they are different becausb ap¬ 
pellant’s intervening petition before the Interstate Com¬ 
merce Commission in Docket 15682 (which wap in¬ 
volved in the first mandamus case No. 82771) rblied, 
among other grounds, chiefly upon discrimination 
against appellant under paragraphs (1) and (^) of 
Section 3 of the Interstate Commerce Act, a^ the 
ground for readjusting the payments of the proprieta ry 
companies in disregard. ~-ol-the -contract, whereas the 
complaint in Docket 26876 (involved in the j case 
at bar) relies chiefly upon an alleged discrimination 
against interstate commerce under paragraph (1) of 
Section 3. It claims that in Docket 15682 it was rely- ! 
ing upon its private rights, but that in Docket ^6876 
it was asserting solely the public interest. 

But this is a distinction without a difference, j It is 
not identity of theory which determines whether a de¬ 
cision is res judicata . I t is identity of cause of actipn^ pr 
of issues (i ncluding as we shall see, issues which m ight 
have Been raised as well as issu es which were actually 
raised)” he issue involved in the first case was whether 
the Commission clearly and beyond peradventuye o f 
doubt had po wer under the Interstate Commerce Act, a s 
amended , to readjust the payments of the proprietar y 
companies in disregard of the contract. That is exactly 
the issue involved in this case. The fact that the ap¬ 
pellant stressed certain provisions of the Act more in 
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the first case and other provisions more in this case, 
or that it relied more upon its private grievances in 
the first case and more upon the public interest in this 
case (or the broad pervasive spirit of the Act, which 
was its chief reliance before the Commission in Docket 
26876) makes no difference. The fact that the appel¬ 
lant argued most vehemently in the first case that the 
contract was discriminatory in its effect upon the ap¬ 
pellant, and now argues most vehemently that the 
contract discriminates against the appellant’s inter¬ 
state commerce (or, as argued most vigorously before 
the Commission, that the Commission has inherent 
power to remove burdens upon interstate commerce, 
whether or not conferred by any particular section of 
the Act), likewise makes no difference. The essential 
ultimate question is the same. The same Act of Con¬ 
gress is relied upon, and even the same paragraph of 
the same section of the Act. 

Even if the reliance upon the alleged inherent 
power of the Commission to remove burdens upon 
interstate commerce derived from the spirit of the 
Act rather than from any specific language in the Act, 
or the alleged discrimination against appellant’s inter¬ 
state commerce, were entirely a new thought, it would 
make no difference, because, as the decided cases 
demonstrate and as this Court knows, a question which 
might have been raised but was not raised in a prior 
case is just as much foreclosed as the questions which 
were actually raised. Clearly, these questions might 
have been raised, and should have been raised, if they 
had any substance, because the very essence of the 
appellant’s complaint in Docket 15682 (involved in 
the first mandamus case No. 82771) was that the Inter- 
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state Commerce Act conferred upon the Comipission 
the power to grant the relief prayed, and various sec¬ 
tions of the Act were relied upon in support of this 
contention. If there were other sections of th^ Act 
which supported the contention, or, if there were, as 
claimed by appellant before the Commission in Docket 
26876, some broad pervasive spirit of the Act which 
justified the granting of the relief, or if there |were 
some other interpretation of paragraph (1) of Section 
3 (which is now apparently appellant’s sole reliance) 
which would support appellant’s contention better, 
clearly the appellant could and should have set up; such 
other sections or such spirit of the Act or such other 
interpretation of paragraph (1) of Section 3. 

Furthermore, these questions, now apparently 
claimed to present a new case, were actually raised in 
the former case. They may have been presented in \f 
slightly different form (since appellant’s counsel I have j 
repeatedly in this litigation framed the same argument 
in varying forms); but the substance of the contention 
is the same. This appellee’s answer sets up and ihcor- 
porates, by reference, the appellant’s intervening | peti¬ 
tion in Case No. 15682 (R. 134), the appellant’s petition 
for mandamus in Case No. 82771 (R. 134), and an 
extract from appellant’s brief in the Supreme (Jourt 
on certiorari in Case No. 82771 (R. 135). j 

A brief examination of these shows that the appel- 
lant, then, as now, relied upon the “public interest,” * * 
upon the “burdens” imposed upon appellant and |“dis- 
crimination” against its interstate commerce by the 
Operating Agreement, and stressed the application of 
paragraphs (1) and (3) of the Interstate Commerce 
Act. 
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In appellant’s intervening petition in Case No. 
15682, it is alleged that appellant “is a common carrier 
engaged in the transportation of passengers and prop¬ 
erty wholly by railroad between points in the States of 
Missouri, Kansas, Arkansas, Oklahoma, and Louisiana 
* * *” and that “as such common carrier Inter¬ 
vener is subject to the provisions of the Interstate 
Commerce Act” (R. 139); that “Intervener states that 
it is entitled to relief in respect of its relations to the 
use by Intervener, and the burdens attending such use, 
of the terminal facilities of said Kansas City Terminal 
Railway Company upon the facts hereinafter stated” 
(R. 140); that “Intervener states that the above 
amounts are out of proportion to the use enjoyed by 
it of the said facilities, and constitute a heavy and 
undue burden upon its traffic’ (R. 142); that “on the 
other hand, as is shown by the said Exhibit, some of 
the companies require and enjoy a much larger pro¬ 
portion of the use of the Terminal Company’s facilities, 
and bear a much smaller relative proportion of the 
expenses of the Terminal Company” (R. 142); that, if 
the M-K-T should be permitted to use the terminals 
upon a user basis without changing the arrangement 
as to the other companies, “the extremely heavy 
burdens now resting upon the Intervener, and other 
small users, will be largely increased” (R. 144); that 
“if the said Operating Agreement is unjust, inequitable 
and burdensome to the Petitioner, as charged by it, and 
as the Intervener believes it to be, it is equally or more 
unjust, inequitable and burdensome to your Inter¬ 
vener” (R. 144); that “Intervener further alleges that 
the said Operating Agreement, as to Intervener and 
other small users, is discriminatory and contrary to 
the public interest, in violation of the Interstate Com- 
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merce Act and especially Section 3 thereof, and that if 
the relief prayed for by the M-K-T Railway Condpany 
is granted, it will become even more discriminatory 
and contrary to the public interest, as to the said small 
users’’ (R. 144); and the intervening petition prays 
that, if the Commission assumes jurisdiction of the case 
presented by the application of the M-K-T (whic^i, of 
course, the Commission did), “the Commission enter 
upon an investigation of the entire situation and enter 
such an order herein as will fairly, reasonably and 
without discrimination place the use and the tjerms 
thereof of the terminal facilities of the Terminal Com¬ 
pany by the various parties enjoying such use on a fair, 
just and equitable basis among such parties, irj ac¬ 
cordance with and in proportion to the use thereof 
made by the various parties” (R. 145). 

The appellant’s petition for mandamus in Case No. 
82771 alleged that the appellant’s intervening petition 
in Docket 15682 asserted that the Operating Agree¬ 
ment “was unjust, inequitable and burdensome”! (R. 
151), and prayed that the Commission enter an 
order which would place the use of the termi¬ 
nal facilities of the Terminal Company and the compen¬ 
sation to be paid for such use “upon a fair, just and 
equitable basis, in proportion to the use thereof made 
by the various parties” (R. 151); that the Commission, 


in its report in Case No. 15682, disregarded “the fact 
that the payments made by the smaller users of the 
facilities of the Terminal Company constituted un - 
due burden upon and discrimination against the inter¬ 
state commerce of each of them” (R. 152); that, if the 
Commission should determine that the amount payable 
by the M-K-T should be less than that provided by the 


i 

i 
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Operating Agreement, that such a decision “will aggra¬ 
vate and increase the present injustice and inequity of 
the Operating Agreement, the present discrimination 
against relators resulting from its enforcement, and the 
undue burden imposed by its operation upon the inter¬ 
state commerce of each of the relators” (R. 155); “that 
there is no hope for any lightening of the burdens now 
resting upon the small users of the facilities of the 
Terminal Company is demonstrated,” etc. (R. 156); 
that if companies in receivership should renounce the 
Operating Agreement and be granted the right of the 
Commission to use the facilities for lesser amounts than 
they are now 1 paying, there would be imposed upon 
relators “an additional obligation so great as to con¬ 
stitute an excessive and undue burden upon the inter¬ 
state commerce of each of them” (R. 156). 

The appellant's summary of the argument in its 
brief in the Supreme Court on certiorari in the first 
mandamus case contained, among other points, the fol¬ 
lowing: 

“(3) The Commission had the power and 
jurisdiction to consider and determine the merits 
of the issues presented to it by the intervening pe¬ 
titions of petitioners for the following reasons: 

“(a) That power is specifically conferred 
upon the Commission by Paragraphs 1 and 3 of 
Section 3 which prohibit every form of discrimina¬ 
tion and prejudice and grant to the Commission 
power to deal therewith. One claim made to the 
Commission was that the situation existing under 
the operating agreement relating to the use of the 
facilities of the Terminal Company was that it was 
discriminatory against and prejudicial of the rights 
of petitioners. 



“(b) The Commission also had the suggested 
power under Paragraph 4 of Section 3 of thje In¬ 
terstate Commerce Act since under that part of 
the law, the right to fix the fair compensation to 
be paid for the use of terminal facilities |by a 
railroad not owning them is coordinate witli and 
a part of the power to require such use. 

“(c) The Commission also had the suggested 
power under other sections of the Interstate Com¬ 
merce Act. The existing situation demonstrates 
not only a prejudice and discrimination against 
petitioners, but the imposi tio n upon it of und ue 
bur dens upon their i nterstate co m^^ '^ The pre¬ 
vention and removal of such burdens is one of 
the Commission’s most important functions | and 
jurisdiction to that end inheres in almost every 
section of the Act conferring power and authority 
upon the Commission. 

“(d) The character of relief sought by| peti¬ 
tioners before the Commission confirms the| sug¬ 
gested jurisdiction and power of the Commission, 
since the undisputed facts show that the pay¬ 
ments which petitioners are now requireq to 
make for their use of the facilities of the Ter¬ 
minal Company constitute not only a prejudice 
of and discrimination against them but also an 
undue burden upon their interstate commerce. 

j 

“(e) The existence of the operating Agree¬ 
ment under which petitioners make the payments 
now required of them for their use of the fa¬ 
cilities of the Terminal Company does not and 
cannot affect the power of the Commission to! deal 
with such payments. No violation of the inter¬ 
state Commerce Act is rendered immune from 
the regulatory authority of the Commission merely 
because it results from the operation of a j pre¬ 
existing contract” (R. 159, 160). 
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Thus, exactly the same issues which were adju¬ 
dicated by the judgment of the Supreme Court of the 
District of Columbia in the first mandamus case (af¬ 
firmed by this Court and by the Supreme Court) 
are now attempted by appellant to be relitigated in 
this case. In fact, not only are the real issues the 
same; even the arguments are much the same, varied 
by counsel's skill in presenting the same idea in a 
variety of alluring forms. The Supreme Court pointed 
out in its opinion that the question was not whether 
the Supreme Court, if the issue were properly be¬ 
fore it, would reach the same conclusion as did the 
Commission with respect to the power and authority 
conferred by the Interstate Commerce Act. The pres¬ 
ent case (also mandamus), brought after an adverse 
decision of the Interstate Commerce Commission, like¬ 
wise does not necessarily call for a decision with 
respect to the power and authority conferred upon 
the Commission by the Interstate Commerce Act. It 
does involve the question whether or not the deci¬ 
sion of the Interstate Commerce Commission in Case 
No. 26876 is so plainly and palpably wrong as to 
justify the issuance of a writ of mandamus. This 
* exact question was decided by the Supreme Court 
of the District of Columbia, by this Court and by the 
Supreme Court in the previous case. 

The appellant is, therefore, concluded by the 
former judgment, whether or not the cause of ac¬ 
tion in the two cases is the same. 

In Oklahoma v. Texas, 256 U. S. 70, the Court 
says, 1. c. 85: 

“The general principle, applied in numerous 
decisions of this court, and definitely accepted in 
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Southern Pacific R. R . Co. v. United Stated, 168 
U. S. 1, 48-49, is, that a question of fact or oj: law 
distinctly put in issue and directly determined by 
a court of competent jurisdiction as a ground of 
recovery or defense in a suit or action between 
parties sui juris is conclusively settled by the 
final judgment or decree therein so that it can¬ 
not be further litigated in a subsequent suit be¬ 
tween the same parties or their privies, whether 
the second suit be for the same or a different 
cause of action ” 

Nalle v. Oyster, 230 U. S. 165, declares the jsame 
rule, and it is also substantially the universal rule 
in other jurisdictions (34 C. J., Sec. 1312, Title 
‘‘Mandamus”). 

But it is apparent from the above analysis j that 
the cause of action in the two mandamus cases id the 
same. In such case, as the authorities later cited 
demonstrate, all questions which might have been 
presented, whether they were presented or notj are 
concluded. The distinction is clearly stated by the 
Supreme Court in Baltimore Steamship Company v. 
Phillips, 274 U. S. 316, 319: I 

“The effect of a judgment or decree as res 
judicata depends upon whether the second ac¬ 
tion or suit is upon the same or a different caiise of 
action. If upon the same cause of action, the judg¬ 
ment or decree upon the merits in the first | case 
is an absolute bar to the subsequent actioji or 
suit between the same parties or those in privity 
with them, not only in respect of every matter 
which was actually offered and received to sus¬ 
tain the demand, but also as to every grouhd of 
recovery which might have been presented. But 
if the second case be upon a different cau^e of 
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action, the prior judgment or decree operates as 
an estoppel only as to matters actually in issue 
or points controverted, upon the determination 
of which the judgment or decree was rendered.” 

2. The doctrine of res judicata applies to proceedings in 
mandamus. Thus, the judgment of the Supreme Court of the 
District of Columbia in Case No. 82771, affirmed by this Court 
and by the Supreme Court, is conclusive as to appellant's lack 
of right to the issuance of a writ of mandamus. 

In Louis v. Brown Township, 109 U. S. 162, plain¬ 
tiff instituted an action, on certain bonds and interest 
coupons, against defendants, trustees of a township 
which had issued the bonds. The answer pleaded an 
application by one Richard B. Hopple, in his right as 
owner of the bonds, for a writ of mandamus from the 
Supreme Court of Ohio to compel the trustees of 
Brown Township to levy a tax to pay the interest on 
said bonds, and that the Court had decided that the 
supposed bonds and coupons were issued without any 
legal authority, consequently giving judgment against 
said Hopple. The pleadings showed that the mandamus 
litigation was instituted after the maturity date of 
the bonds and coupons and that, subsequent to the 
decision of the Court, plaintiff, by subsequent endorse¬ 
ment and delivery, had become the owner of the bonds 
and coupons. In affirming the action of the trial court 
in overruling plaintiff’s demurrer to the answer, it was 
stated, 1. c. 165, 166: 

“The plaintiff, therefore, holding under Hopple 
by a purchase made after the bonds were due, 
and after the judgment in which they were de¬ 
cided to be void in his hands, is bound by that 
judgment, unless something can be shown which 
takes the case out of the general rule. 
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“In the mandamus case, the plaintiff was the 
owner of the bonds, and the present plaintiff is 
bound by the privity of a subsequent holder of 
them. The defendants in that case are tide de¬ 
fendants in this, so that the action is noty be¬ 
tween parties on whom that judgment is binding.” 

* * * * * * * 

| 

“But it would not follow that where a 
mandamus was refused on grounds which were 
conclusive against the right of plaintiff to recover 
in any action whatever, that the judgment would 
not be a protection when such other actiori was 
brought. Such was the case before us. j The 
ground of the Court’s judgment in denying the 
mandamus was not left to inference, * * *. * * * 

“Here is not only a denial of the w|it of 
mandamus, but an adjudication that in the hands 
of Hopple the bonds in suit were absolutely void.” 

In Nalle v. Oyster , 230 U. S. 165, the facts appeared 
to be as follows: Plaintiff, a school teacher in the Dis¬ 
trict of Columbia, was dismissed from that capacity 
by the Board of Education. She thereupon petitioned 
for a writ of mandamus to restore her to the rolls as a 
teacher. In that action the Board of Education filed 
an answer alleging, presumably as a matter of justifica¬ 
tion, that plaintiff “was not sufficiently qualified in 
all respects to be competent to continue to teach,j but 
was “deficient in the necessary academic and pedagogic 
equipment of a competent teacher,” so that the Board 
of Education was unable lawfully to continue her in 
employment. The writ of mandamus was denied. 
Thereupon, plaintiff filed an action in the same Court 
against the defendants for libel and conspiracy, al¬ 
leging as a basis thereof the allegations in the ahswer 
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in the mandamus proceedings, to the effect that plain¬ 
tiff was not sufficiently qualified to continue to teach 
and was deficient in the necessary equipment of a 
competent teacher. In the libel action, the decision in 
the mandamus suit was pleaded as res judicata. In 
sustaining the legal sufficiency of this matter as a 
defense, the Supreme Court pointed out that the reason 
for the lower court’s refusal of the mandamus was that 
the Board of Education had found that plaintiff was 
not qualified to teach in the public schools and, there¬ 
fore, concluded, 1. c. 181: 

“* * j * and the Court of Appeals correctly 
held that both pleas to the second count were 
good as setting up a former adjudication of the 
identical matters included in the second count of 
the declaration.” 

In Holt County v. National Life Ins. Co., 80 Fed. 
686 (C. C. A. 8), the National Life Insurance Company 
had recovered a judgment in the District Court against 
School District No. 44 in plaintiff county. In a man¬ 
damus suit brought by the insurance company, the 
same court had adjudged that the officers of the county 
should pay one-fifth of the amount of taxes collected 
in that district on this judgment, and that, in the event 
any default in the collection of such taxes were made 
by these officers, a peremptory writ of mandamus 
should issue to compel the performance of these duties. 
Subsequent to that decision, some of the taxpayers 
refused to pay the taxes required to be levied by the 
previous decisions of the court, on the ground that the 
levy and assessment by the court was illegal and 
excessive, and this action was instituted by the insur¬ 
ance company to compel the county and its officers to 


collect and pay over the tax which had been levied to 
pay the judgment. With respect to the effect of the 
prior adjudications, it was stated, 1. c. 689: 

“The parties to the original action of j man¬ 
damus were the defendant in error in this ca^e on 
one side and school district No. 44 and its officers 
on the other; and as to them, and as to all parties 
in privity with them, the question which counsel 
seek to present in this case is res adjudicata. j The 
judgment in that case conclusively estops them all 
from again presenting this defense, for that judg¬ 
ment has never been reversed, set aside, or mod¬ 
ified, and this action is based upon the same claim 
as was that.” 

| 

To the same effect is Ransom v. City of Pierre, 10l! Fed. 
665 (C. C. A. 8). 

In 18 R. C. L., Sec. 317, page 357, under the title 
“Mandamus,” it is stated: 

“317. Conclusiveness of Judgment.— A de¬ 
cision by a court of competent jurisdiction q n an 
application for a mandamus, awarding or dehying 
the writ, cannot thereafter be questioned collater¬ 
ally by any of the parties, nor by anyone else who 
was represented in the proceeding. They! may 
attack it directly by appeal or motion to set hside, 
or for a rehearing, but so long as it remains un¬ 
reversed and not set aside, it binds everyonej who 
was a party, or was represented in any subsequent 

collateral action or proceeding.” 

. 

Further, on page 358, under the same title, it is stated: 

“318. Judgment As Bar to All Issues Which 
Might Have Been Litigated. —It is well settled 
that when a second suit is between the same par¬ 
ties as the first, and on the same cause of abtion, 
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the judgment in the former is conclusive in the 
latter, not only as to every question which was 
decided, but also as to every other matter which 
the parties might have litigated and had deter¬ 
mined. This rule applies to issues that might have 
been litigated in proceedings to obtain a writ of 
mandamus. But it must appear, either by the rec¬ 
ord in the proceeding for mandamus or by extrinsic 
evidence, that the question might have been raised 
or determined under and within the issues raised 
by the pleadings in the application for mandamus.” 

In 34 C. J., Sec. 1173, page 760, under the title 
“Judgments,” it is stated: 

“It is well settled that a final judgment ren¬ 
dered upon the merits of an application for a per¬ 
emptory writ of mandamus comes within the prin¬ 
ciple of res judicata , and is a bar to another appli¬ 
cation for the same writ by the same party under 
the same circumstances, or to another action in¬ 
volving the same issues and in which the same 
relief is sought.” 

In 38 C. J., Sec. 726, page 937, under the title 
“Mandamus,” it is stated: 

“The rule of res judicata applies to the judg¬ 
ment for a peremptory writ of mandamus, and all 
questions raised or which could have been raised 
in opposition to granting the writ are concluded by 
the issue of the writ and cannot be raised again in 
resisting obedience or in justification of dis¬ 
obedience.” 

3. Where the cause of action is the same, the doctrine of 
res judicata applies not only to all issues which were litigated 
but to those which might have been litigated. 

The leading decision in the Supreme Court of the 
United States is Cromwell v. County of Sac, 94 U. S. 
351, in which the Court says, 1. c. 352-353: 
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‘‘In considering the operation of this judgment, 
it should be borne in mind, as stated by counsel, 
that there is a difference between the effectj of a 
judgment as a bar or estoppel against the prosecu¬ 
tion of a second action upon the same claim or de¬ 
mand, and its effect as an estoppel in another ac¬ 
tion between the same parties upon a different 
claim or cause of action. In the former cast, the 
judgment, if rendered upon the merits, constitutes 
an absolute bar to a subsequent action. It is a 
finality as to the claim or demand in controversy, 
concluding parties and those in privity with them, 
not only as to every matter which was offered and 
received to sustain, or defeat the claim or demand, 
hut as to any other admissible matter which plight 
have been offered for that purpose. * * * The 

language, therefore, which is so often used, that a 
judgment estops not only as to every ground of 
recovery or defence actually presented in the ac¬ 
tion, but also as to every ground which might have 
been presented, is strictly accurate, when applied to 
the demand or claim in controversy. Suclji de¬ 
mand or claim, having passed into judgment,! can¬ 
not again be brought into litigation between the 
parties in proceedings at law upon any ground 
whatever.” 

i 

The same principle is laid down by this Coikrt in 
Great Atlantic & Pacific Tea Co. v. West, 10 F. (2d) 
898, and by Board of Commissioners v. Platt, 79 Fed. 
567 (C. C. A. 8). | 

I 

The rule of law announced by these decisions has 
been repeatedly affirmed and applied by subsequent 
decisions in Federal courts. Perhaps the latest approval 
of the rule by the Supreme Court is found in the deci¬ 
sion in Grubb v. Public Utilities Comm., 281 U. Si 470, 
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in which the Court uses the following language, 1. c. 
479: 

u As the ground just described was available 
but not put forward the appellant must abide by 
the rule that a judgment upon the merits in one 
suit is res judicata in another where the parties 
and subject matter are the same, not only as 
respects matters actually presented to sustain or 
defeat the right asserted, hut also as respects any 
other available matter which might have been 
presented to that end. Baltimore S. S. Co. v. 
Phillips, 274 U. S. 316, 319; United States v. Moser, 
266 U. S. 236, 241; Cromwell v. County of Sac, 94 
U. S. 351, 352.” 

See to the same effect Baxter v. McLee, 82 F. (2d) 
695, 702 (C. C. A. 8), and Divide Creek Irrigation Dis¬ 
trict v. Hollingsworth, 72 F. (2d) 859, 861 (C. C. A. 10). 


4. Since this mandamus case involves the same issues as 
those involved in the first mandamus case, the application of 
the doctrine of res judicata is plain and it is not necessary to 
consider whether the first decision of the Interstate Commerce 
Commission in Docket 15682 was res judicata upon the hearing 
of appellant's application before the Commission in Docket 26876. 
However, it seems plain that, even if there had been no manda¬ 
mus suit brought to require the Commission to take jurisdiction 
in Docket 15682, still the order of the Commission in Docket 
15682 would be res judicata upon the hearing of appellant's appli¬ 
cation in Docket 26876, and this alone is sufficient reason for 
denying a writ of mandamus in this case. 

As this Court said with reference to the first case 
before the Commission, “the action of the Commission 
was judicial” (71 F. (2d) 1. c. 341). The Commission’s 
function was entirely different from the legislative 
function exercised in the making of rates. Such 
judicial determination by a Commission or Board, such 
as the Interstate Commerce Commission, is res judicata, 
as well as are decisions by the courts. 
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In Dennison v. Payne, 293 Fed. 333 (C. C. A. 2), 
it was stated, with reference to a decision of the Work¬ 
men’s Compensation Board of Pennsylvania, 1. c. 341: 

“We do not doubt the principle. Southern 
Pacific R. R. Co. v. United States, 168 U. S. 1, 18 
Sup. Ct. 18, 42 L. Ed. 355. It is also undoubted law 
that the rule which forbids the reopening a matter 
once judicially determined by competent authority 
applies as well to the judicial and quasi judicial 
acts of public officers and boards as to the judg¬ 
ments of courts having general judicial powers.” 

In 34 C. J., Sec. 1171, page 759, it is stated: 

“A decision rendered by an officer or a board 
of state or municipal officers, when acting judicially, 
and which has by law the force and effect of a 
judgment, is a bar to further actions on the |same 

matter between the parties or their privies.^ 

i 

i 

See, also: 

Pennsylvania R. Co. v. Terminal Warehouse 
Co., 78 F. (2d) 591, 592, 594 (C. C. A. 3) 
(affirmed on other grounds in 297 U. S. 
500). | 

Marin Municipal Water District. v. North Coast 
Water Co., 178 Calif. 324, 173 Pac. 473. 

Little v. Board of Adjustment, 195 N. C\ 793, 
143 S. E. 827. 1 

Longinette v. Shelton, 52 S. W. 1078 (Tenn.). 

Pittsburg & L. E. R. Co. v. Borough of McKees 
Rocks , 287 Pa. 311, 135 Atl. 227. 

5. Appellant's Brief. 

At page 131, appellant cites the case of Chandler 
v. Brandtjen, 296 U. S. 53, 58, for the proposition 
that intervener “is limited to the field of litigation 
open to the original parties.” But the case citejd re- 
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fers solely to suits in equity under the Equity Rules. 
It has no application to proceedings before the In¬ 
terstate Commerce Commission which are governed 
by the Rules of Practice adopted by the Commission, 
and not by the Equity Rules. Rule II (1)-1. of the 
Rules of Practice of the Commission provides: 

“Anyone entitled under the act to complain 
to the Commission , and, in valuation and finance 
cases (other than proceedings for the issuance 
of a certificate of convenience and necessity for 
the abandonment of a line of railroad or its op¬ 
eration), anyone having an interest therein, may 
petition for leave to intervene in any pending 
proceeding prior to or at the time it is called 
for hearing, but not after, except for good cause 
shown. * * *” 

Subdivision (1) 3. of the same Rule provides: 

“Leave will not be granted except on allega¬ 
tions reasonably pertinent to the issues already 
presented and which do not unduly broaden them. 
If the petitioner seeks a broadening of the issues 
upon a showing that they would not thereby be 
unduly broadened, and in respect thereof seeks 
affirmative relief, the petition should be filed in 
season to permit of service upon and answer by 
the parties before the hearing, thus making it 
possible in some instances to grant leave where 
otherwise it would be denied in fairness to the 
parties to the pending proceeding.” 

The Terminal Company contended in the M-K-T 
case that the petitions unduly broadened the issues 
(104 I. C. C. 207, R. 134) but the Commission con¬ 
sidered the motions to dismiss on the merits of the 
questions of statutory power raised, leave to inter- 

l 

vene having been previously granted. The field of 



litigation, therefore, was not limited, as contended by 
appellant. Appellant, in presenting the various 
grounds in support of its intervening petition (as 
set forth in the Commission’s report in 15682), ob¬ 
viously was contending that the interventions did not 
unduly broaden the issues. The Commission obviously 
ruled in its favor. The appellant, in the first ! man¬ 
damus case, sought to compel the Commissidn to 
consider all the issues, not merely those “limited to 
the field of litigation open to the original parties,” 
and no court, in all the history of this proceeding, 
has held that the intervening petitions were so lim¬ 
ited. Now, for the first time, appellant seeks to limit 
them. In other words, the appellant having sought 
throughout to take advantage of the broadest ap¬ 
plication of the intervening petitions, now seeks to 
contend that they should not be applied in the way 
in which appellant has always contended that they 
should be applied. 

At page 134, appellant asserts that the “objec¬ 
tive” of the intervening petition was different from 
the “objective” of the complaint; the first bein^ the 
vindication of a purely private right; and the sepond, 
the vindication of a public right. j 

There is nothing in appellant’s complaint t p in¬ 
dicate that it surrenders its private interest irk the 
litigation. On the contrary, it asserts its alleged 

private rights and emphasizes the damage claimed to 

| 

be done to the appellant, and in the prayer prays 
that the Terminal Company be ordered to cease and 
desist from requiring the payment from the tenant 
lines of proportions of interest and taxes in excess 

I 

of or less than those found to be just, reasonable, eq- 
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uitable and non-discriminatorv. It is difficult to see, 
therefore, how the objectives can be different, when 
each seeks to change the interest and tax payments 
in such a way as to benefit the appellant. Even if 
they were different, however, it would not matter. 
The objective of vindicating a public right could have 
been asserted in the first case —and, as we have seen 
from the intervening petition, the petition in the first 
mandamus case and the appellant’s briefs in the Su¬ 
preme Court in the first mandamus case, it was ac¬ 
tually asserted. 

At page 135, it is claimed that the intervening 
petition in Ddcket 15682 did not allege the ex¬ 
istence of an unlawful preference or advantage made 
or given to the larger users. This is a play upon 
words, as the discrimination, so repeatedly alleged 
to have been worked against the small users, is, in 
the circumstances set out in the petition, necessarily 
an allegation of discrimination in favor of the large 
users. But we are not left to inference. In the in¬ 
tervening petition, it is expressly alleged (after al¬ 
legations that the amounts payable by appellant are 
out of proportion to the use enjoyed by it) that “on 
the other hand, as is shown by the said Exhibit, some 
of the companies require and enjoy a much larger 
proportion of the use of the Terminal Company’s 
facilities, and bear a much smaller relative proportion 
of the expenses of the Terminal Company” (R. 142), 
and the prayer of the petition is that the Commis¬ 
sion enter an order which will place the terms of the 
use of the terminal facilities on a fair, just and eq¬ 
uitable basis in accordance with and in proportion to 
the use thereof made by the various parties. In the 
petition for mandamus in the first case, it is ex- 
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pressly alleged, as a ground for issuing the jwrit 
against the Commission, that the Commission disre¬ 
garded “the fact that such charges were discrim¬ 
inatory in favor of the railroad companies making 
the largest use of such facilities, and against those 
making small use thereof” (R. 152). But agaip we 
observe that, even if the allegation had not been 
made and urged, it could have been made and urged. 

At page 136, counsel cite two cases for! the 
proposition that where a case is appealed, the ques¬ 
tions concluded by the judgment are determined by 
the opinion of the appellate court, and that! the 
parties are not concluded as to questions not discussed 
in the opinion, even though they may have been 
passed on by the court below. The two case^ are 
Russell v. Russell, 129 Fed. 434, and St. Joseph Union 
Depot Company v. Chicago, Rock Island & Pacific R. 
R. Co., 89 Fed. 648 (C. C. A. 8). 

The proposition asserted by appellant is not the 
law, and these citations are not very happy ones for 
appellant. 



t 


The case of Russell v. Russell, supra, was a de- n 
cision by the Circuit Court in the District of New / ; 


Jersey. On appeal to the Circuit Court of Appeals 
for the Third Circuit, it was reversed on the i very 
point for which it is cited by appellant {Russell v. 
Russell, 134 Fed. 840 (C. C. A. 3)). j 


I 


The case of St. Joseph Union Depot Company v. 
Chicago, Rock Island & Pacific Railway Corhpany, 
supra, calls for a word of comment. The cas^ was 
heard by Sanborn and Thayer, Circuit Judges j and 
Shiras, District Judge. The opinion was rendered by 
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Judge Shiras. The opinion indicates that the Court 
was about to apply the rule of res judicata (1. c. 652). 
After further discussion, however, the opinion says that 
“yet in view of the fact that the Supreme Court of 
Missouri, in construing the allegations of the pleadings 
in the former suit, ruled that the only issue tendered 
thereby was the right of the Rock Island Company to 
use the depot for the Kansas trains under the contract 
between the Depot and Iowa Companies, we do not 
feel called upon to extend the adjudication in that case 
beyond the limit assigned to it by the Supreme Court 
of Missouri” (1. c. 653). The opinion then proceeds to 
decide the case in precisely the same way in which it 
would have been decided if the Court had applied the 
doctrine of res judicata. If Judge Shiras was correct in 
saying that the Supreme Court of Missouri ruled that 
only a single issue was tendered by the pleadings and 
if (but only if) the other issue constituted an entirely 
different cause of action, the opinion on this point may 
be technically correct. If the Appellate Court con¬ 
strues the pleadings and holds that but a single issue is 
tendered thereby and that the other claimed issue could 
not have been raised under the cause of action sued on, 
then, of course, the practical effect of an affirmance of 
the trial court’s judgment is a decision on a single issue 
and an adjudication that there is, has been and could 
be only one issue in the case. But, even if correct, 
__such a rule of law has no application here. The Su- 
\ preme Court, in United States v. Interstate Commerce 
\ Commission, 294 U. S. 50, did not hold that only a 
single issue was tendered by the pleadings before the 

i Commission. It held that, in determining whether or 
not mandamus should issue, the question was whether 
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or not the Commission was so palpably and plainly 
wrong in refusing to assume jurisdiction that the ex¬ 
traordinary writ of mandamus should issue. lit de- 
termining this latter question, the reasons given by the 
Commission in the report were reviewed by th0 Su¬ 
preme Court, and the contentions of the parties jwere 
briefly stated (1. c. 54, 55, 56, 57), but in no sense was 
there any construction of the pleadings limiting their 
scope. It is true that the Court did not mention, in the 
form presented by appellant, appellant’s argument that 
the payments on account of principal and interest ex¬ 
acted from appellant constituted a burden upon and a 
discrimination against its interstate commerce. Blit the 
Court did notjiold that that_miestiQm.was.ngt presented, 
by~The pleadings. It considered the pleadings as in- 
voKIhgThe power of the Commission from every ingle. 
It did hold that, upon a consideration of the entire 
Interstate Commerce Act, the Commission was not 
clearly and palpably wrong in holding that the Act did 
not give it authority to entertain appellant’s intervening 
petition. The Supreme Court considered the various 
reasons given by the Commission for its dismissal of 
the intervening petition, but only arguendo in reaching 

i 

its conclusion. 

It is apparent, therefore, that the rule in thd case 
of St. Joseph Union Depot Company v. Chicago, Rock 

i 

Island & Pacific Ry. Co., supra, even if correct, has no 
application to this case. 

It should be noted however that Judge Sanborn 

i 

did not concur in Judge Shiras’ opinion in 
the St. Joseph Union Depot Company casej He 
wrote an opinion concurring in the result, on th^ sole 
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ground that the matter involved was res judicata. 
Evidently, he did not interpret the opinion of the 
Supreme Court of Missouri as eliminating all issues 
but one. He concluded that, regardless of the reasons 
given by the Supreme Court of Missouri, 

“since the prior judgment in this case could not 
have been rendered without an adverse determina¬ 
tion of the question presented by the Rock Island 
Company in this action, I think that that question 
is not open for consideration here” (1. c. 659). 

Unless the case of St. Joseph Union Depot Com¬ 
pany v. Chicago , Rock Island & Pacific Ry. Co., supra , 
is limited as we have limited it, it is contrary to the 
principle of later cases decided by the same court. 

In Manhattan Trust Company v. Trust Company 
of America, 107 Fed. 328 (C. C. A. 8), it was contended 
that, since no mention was made in the opinion of the 
Appellate Court of an equitable lien set up in the 
plaintiff’s petition as one of the grounds of relief, the 
denial of which by the lower court was assigned as 
error, the matter was not res judicata. The Court 
says, 1. c. 332: 

“In proof of this contention we are referred 
to the opinion of the lower court and of this court 
in the first case, from which it appears the only 
right of recovery considered by each court in its 
opinion was that based on the alleged landlord’s 
lien, and that no mention was made of the equi¬ 
table lien set up and relied upon in the petition 
as one of the grounds of relief, the denial of which 
by the lower court was assigned for error. 

“But this fact in no way militates against the 
conclusiveness of the estoppel arising from the 


former adjudication apparent upon an inspection 
of the record. When the plaintiff rests his plaim 
for relief in his bill on two or more grounds!, and 
his bill is dismissed generally on its merits, ^ie is 
thereafter estopped from maintaining a second 
bill seeking the same relief upon one of the 
grounds set up in his first bill and in issue limder 
the pleadings. A judgment or decree rendered 
upon the merits constitutes an absolute bar to a 
subsequent action on the same claim or derhand, 
and it is no answer to the plea of estoppel in \ such 
a case to say the court did not, in its opinion ? con¬ 
sider the particular ground of relief. Its dbcree 
dismissing the bill on its merits covers alt the 
grounds for relief*set up in the first bill anq. put 
in issue by the pleadings as fully and effectually 
as if they had been specifically named in the 
court’s opinion. Any other rule would inake 
litigation interminable.” 

i 

This case has been cited with approval in Rust 

Land & Lumber Company v. Wheeler, 189 Fed; 321 

(C. C. A. 8), and Felker v. Southern Trust Co., 264 Fed. 

798 (C. C. A. 8). In the latter case, the Court sayd, 1. c. 

804: | 

“the Felkers have presented some new reasons 
why their claims were entitled to liens superior 
to that of the mortgage; but this fact does not 
relieve them from the estoppel of the fdrmer 
adjudication of their claims. * * * There is, 

however, no fact, ground, or reason for adjudging a 
lien securing any of their claims to be superior to 
that of the mortgage, which they now urge, that 
they could not have pleaded, proved, or presented 
at the hearing before the decree.” 
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The language of Judge Wallace in Oglesby v. At - 
trill, 20 Fed. 570, 1. c. 571 (C. C. S. D. N. Y.), is quite 
pertinent: 

“The judgment in the former suit has never 
been reversed, although it was reviewed on writ 
of error by the Supreme Court. The complainants 
cannot escape its effect as an estoppel because the 
judge who delivered the opinion of the Supreme 
Court affirming the judgment did not deem it 
necessary to consider whether the point now in 
controversy was properly decided against the com¬ 
plainants in the court below or not. What the 
Supreme Court adjudged was that the judgment 
should be affirmed. What the court said is valuable 
as a contribution to the general fund of legal learn¬ 
ing; but if the court had given very poor reasons 
for their conclusions, the effect of the adjudication 
would have been the same.” 

At pages 138 and 139, appellant quotes from the 
complaint in Docket 26876, and cites 236 U. S. 361 as 
authority for the contention that the quotations are 
allegations not of law but of fact. The case cited does 
not support the contention. It merely holds that what 
constitutes prejudice and discrimination is a question 
of fact. It does not excuse the pleader from either al¬ 
leging or proving the facts constituting the prejudice 
or discrimination. It does not convert into allegations 
of fact statements which are pure conclusions and 
arguments. The statements in the quotations from the 
complaint on 'pages 138 and 139 of appellant’s brief, 
and also those on pages 140 and 141, are nearly all of 
the latter character. 

At pages 142 and 143, appellant claims that, be¬ 
cause the Commission dismissed the intervening peti¬ 
tions, there was no adjudication. Several cases are 
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i 
i 

i 
| 

cited at the top of page 143. All of these are cases 
where, for some reason, the case had been disposed of 
otherwise than on the merits, and it was sought to treat 
the prior decision as res judicata on the merits of the 
case. Obviously, it could not be so treated. In nope of 
them was the question claimed to have been acfjudi- 
cated, that of the statutory power of the particular 
tribunal to grant the relief prayed. In other bases, 
such an adjudication is treated as an adjudication op the 
merits of that particular issue, and, therefore^ res 
judicata. 


For example, in Daigle v. United States , 42 Court 
of Claims Reports 124, a claim had been referred tb the 
Court of Claims by reason of the Bowman A<p of 
March 3, 1883, which required as a jurisdictional find¬ 
ing, before the claim could be entertained, the fpct of 
the loyalty of the claimant (or of his decedent) djiring 
the Civil War. The Court had found that the claim¬ 
ants’ decedent was not loyal and had refused the claim. 
Another claim being presented under a subsequent Act, 
known as the “Tucker Act,” the Court said: 


“but as the fact of loyalty under the Bowman Act 
is ‘a jurisdictional fact’ the dismissal of the cause 
went to judgment and is res judicata 99 (1. c. ^28). 
******* 

“The finding of not loyal under that act and 
the consequent dismissal of the cause operated as 
a judgment in favor of the Government aiid is 
therefore res judicata 99 (1. c. 131). 


In Glackin v. Zeller , 52 Barbour, New York, 1^7, it 
was held that, where a suit was brought before a jus¬ 
tice of the peace under a statute depriving the justice 
of the peace of jurisdiction where the total amoupt of 


i 
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the accounts of both parties exceeds $400.00, and in¬ 
vesting the justice with the power of adjudicating the 
question, and the justice on the evidence in a given case 
found that the accounts of the parties did exceed the 
sum of $400.00, and dismissed the case for lack of juris¬ 
diction upon the defendant’s objection to the jurisdic¬ 
tion, the defendant was estopped from afterwards as¬ 
serting to the contrary. 

In Henderson v. Cabell , 83 Tex. 541, a suit had 
been brought in the United States Circuit Court against 
the United States Marshal and his sureties for dam¬ 
ages for illegal seizure of plaintiff’s goods alleged to 
be of a value of $4,500.00. Defendant pleaded in abate¬ 
ment that the value of the goods was not sufficient to 
give the Court jurisdiction. Upon the issue being pre¬ 
sented, a verdict was rendered finding the goods of less 
value than $2,000.00, and, thereupon, the case was dis¬ 
missed. Suit was later filed on the same cause of 
action, and the defendant sought to remove the case 
to the United States District Court. The Supreme 
Court of Texas held that the judgment of the United 
States Circuit Court dismissing the case for want of 
jurisdiction was res judicata as to the value of the 
goods on the attempt to remove the second case. 

But, even if the cases cited by appellant are ap¬ 
plicable at all, they are applicable solely to the status 
of the decision of the Commission in 15682 as res 
judicata . They have absolutely no application to the 
status of the judgment of the Supreme Court of the 
District of Columbia in the first mandamus case (No. 
82771) as res judicata. The first mandamus case was 
not dismissed for want of jurisdiction. It proceeded 
to a conclusion on the merits, and the decision was on 
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the merits—a judgment that the appellant was pot in 
the circumstances entitled to a writ of mandamus. 

At pages 144 to 146, and, again, at pages 151 to 
155, appellant refers to a number of cases denying 
the plea of res judicata, because the claim or de¬ 
mand was different. Most of them require no com¬ 
ment because they are based upon a well-settled rule, 
and the differences between those cases and thig are 


so obvious as to require no comment. 

At page 147, in arguing that the “claim or de¬ 
mand” is different in the two cases, appellant, re¬ 
iterating its representation of the public interest, as¬ 
serts that there is no intimation in the intervening 
petitions in Docket 15682 “of any purpose or desire to 
promote the public interest or to protect interstate 
commerce or interstate shippers from unlawful! bur¬ 
dens, discriminations or preferences or to benefit the 


public for whose benefit the Congress sought tq pro¬ 
vide an adequate system of railroad transportation.” 
Of course, it is not the purposes or desires expressed 


in a pleading which determine its character. It is 


the allegations of fact made and to some exterit the 


relief asked. We have seen that the latter are ex¬ 


actly the same in appellant's intervening petition in 
Docket 15682 and in its complaint in Docket 26876, 
but, even if purposes and desires did make any dif¬ 
ference, we have also seen that the intervening! peti¬ 
tion referred to the burdens “attending such use” 
(R. 140), alleged that the amounts payable “Consti¬ 
tute a heavy and undue burden upon its traffic;” (R. 
142), alleged that the Operating Agreement “is in¬ 
equitable and burdensome to your intervener” (R. 
144), and that the Operating Agreement “is discrim¬ 
inatory and contrary to the public interest” (R. 144), 
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and that in its petition for mandamus in the first case, 
No. 82771, one of the grounds relied upon for man¬ 
damus was that the Commission disregarded “the fact 
that the payments made by the smaller users of the 
facilities of the Terminal Company constitute an un¬ 
due burden upon and discrimination against the inter¬ 
state commerce of each of them” (R. 152). 

Furthermore, while we have no desire to impugn 
the motives of appellant, and while we must assume, 
if appellant says that it is working solely for the 
public interest, that it must think such to be the case, 
we cannot but note that nowhere in the complaint be¬ 
fore the Commission in Docket No. 82771, or in the sec¬ 
ond mandamus case, does the appellant renounce the fi¬ 
nancial benefit which would inevitably redound to 
it if the Commission should readjust the payments 
under the Operating Agreement. 

We also observe that the public would not save 
anything if plaintiff should prevail. The Terminal 
Company’s total interest and taxes would be the same, 
and they must ultimately be paid by the public if the 
Terminal Company is to survive. 

The case of Troxell v. Delaware , etc., R. Co., 227 
U. S. 434, cited at page 150, involved two different 
statutory causes of action, one arising under the state 
law, and - one under the federal law. 

In the cases on page 152, there were involved 
different instruments or different periods of time. 

In United States Shoe Machinery Corporation v. 
United States , 258 U. S. 451, there were involved 
two different causes of action under two different 
statutes. 
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I 


At page 157, appellant claims that it was acting in 
different capacities in bringing the intervening! peti¬ 
tion in Docket 15682 and in bringing the corhplaint 
in Docket 26876; that, in the intervening petition, it 
sued in a purely private capacity, while, in the! com¬ 
plaint, it sued in a purely public capacity fot the 
public interest. j 

The analysis which we have already made 0f the 
intervening petition and of the complaint show^ that f 
substantially the same allegations of fact are s0t up 
in both, the same statute is relied upon in both; spe¬ 
cifically Section 3 (upon which appellant now places 
its sole reliance) is emphatically urged in both, and 
the prayer is the same in effect—that the Commis¬ 
sion readjust the payments made to the Terminal 
Company by the various proprietary companies so as 
to eliminate discrimination and place the terms of 
payment on a just and equitable basis among the 
various companies. The prayer in the complaint in 
Docket 26876 is more elaborate. It uses more words 
and says the same thing in more different ways, but 
its meaning is the same as the prayer in Docket 15682. 

It should also be noted again that the appellant, no¬ 
where in the complaint, offers to renounce any ben¬ 
efit to itself which would result from the granting 
of its prayer. It follows that there is no diffdrence 
in the capacity in which the appellant sues hji the 
two instances. There is merely a difference in the 
number of times and the amount of emphasis with 
which it asserts that its position is in the public in¬ 
terest, and in the multiplication of arguments ini sup¬ 
port of its position. The position is the same. 

It may be that, if the Commission had the power 
to entertain the complaint, and did so, its findings 
under the complaint would have to be based upon 
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the public interest. The same would be equally true 
of any finding of the Commission if it had assumed 
jurisdiction under appellant's intervening petition. 
But that does not remove the appellant’s private in¬ 
terest. Section 3 was not enacted merely to help in¬ 
dividuals. Congress enacted it because it considered 
that discriminations of the kind therein described 
were against the public interest. Private individuals 
were permitted to assert their grievances and to re¬ 
cover reparation on account of the violation of the 
statute, but the purpose of the statute was to serve 
the public interest. The same thing is true of the 
other sections of the Act, for example, paragraphs 
(18) to (22) of Section 1 regarding certificates of 
convenience and necessity for new lines, extensions 
and abandonments; paragraph (4) of Section 3 relat¬ 
ing to eminent domain; Section 5 relating to con¬ 
solidations, leases, acquisition of control and other 
subjects; paragraphs (3) and (4) of Section 13 re¬ 
lating to discriminations as between intrastate and 
interstate rates; Section 15a describing standards in 
connection with rate making. 

In these various provisions, Congress either re¬ 
quires certain things because they are in the public 
interest, or prohibits certain things because they are 
against the public interest. But, in all of them, there 
is likewise a private interest which entitles those di¬ 
rectly affected, to invoke the Act. The fact that the 
public interest is the basis of the Act does not mean 
that a private company which seeks to invoke the Act 
does not have a private interest and does not sue in a 
private capacity. 

So here, granting for the sake of the argument that 
the appellant is seeking to vindicate the public right, 
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still it is, at the same time, asserting and seeking to 
have enforced a claimed private right—not seeking it 
by inference merely, but by the direct allegation^ and 
prayer of its complaint. ; 

The appellant’s whole argument on the question 

i 

of res judicata tends to confuse the issue. It is im¬ 
portant to bear in mind that, while the order o£ the 
Commission upon the intervening petition in Docket 
15682, may have been and probably was res 
judicata , it makes no difference whether it was or 
not, because the judgment of the Supreme Court of 
the District of Columbia in the first mandamus case t 
(No. 82771) was unquestionably res judicata. It de- 

! i 

termined that mandamus would not lie to compel the 
Commission to hear and decide an application for a 
revision and readjustment, as among the proprietary 

► 

companies of the Terminal Company, of the amounts 

| 

payable by them under the Operating Agreement for 
interest and taxes, the Commission’s decision tljiat it 
had no such power under any provision of the inter¬ 
state Commerce Act not being palpably and clearly 
wrong. The amended petition for mandamus requests 
the Court to decide this same issue in exactly th^ op¬ 
posite way, that is, to decide that mandamus will lie 
to compel the Commission to hear and decide an ap¬ 
plication to revise and readjust the amounts payable 
by the proprietary companies of the Terminal Com- f 
pany under the Operating Agreement for interest and 
taxes, the decision of the Commission that it has no 
such power under any provision of the Interstate Com¬ 
merce Act being clearly and palpably wrong. We ? 
have shown that the doctrine of res judicata applies 
in mandamus cases as well as any other class of cases. 
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It follows that the issue, being res judicata , cannot 
now be relitigated. 

III. 

Conclusion. 

It is time that there should be an end to this 
litigation. The appellant has submitted the issues to 
the Interstate i Commerce Commission, first, upon its 
intervening petition, then upon its petition for re¬ 
hearing, and then again, upon its complaint in Docket 
26876. It has sought to mandamus the Commission. 
It has received the judgment of the Supreme Court 
of the District of Columbia twice, of this Court and of 
the Supreme Court of the United States on that issue, 
the litigation now extending over a period of some 
thirteen years. 

Appellant is not entitled to the writ, first, be¬ 
cause the decision of the Commission in Case 26876 
that it had no power under the Interstate Commerce 
Act to proceed, is not palpably and clearly wrong, 
and, therefore, mandamus will not lie under the rule 
laid down by the Supreme Court in United States 
v. Interstate Commerce Commission , 294 U. S. 50, and 
by this Court in the same case (71 F. (2d) 336); 
second , because the decision of the Commission, instead 
of being palpably and clearly wrong, is very clearly 
right; third , because in any event, the matter in issue 
is res judicata. The judgment appealed from, there¬ 
fore, should be affirmed. 

Respectfully submitted, 

' Samuel W. Sawyer, 

John H. Lathrop, 

Horace F. Blackwell, Jr., 
Attorneys for Appellee , 
Kansas City Terminal 
Railway Company. 

F. W. Clements, 

Of Counsel. 
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